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- Editor.

1t is not enough to tell only the truth,
it is more convenient to show the cause of the falsehood.
- Aristotle.

1. Introduction

In recent years there has been much debate about the constitutionality or legality or
legitimacy of the Employment and Economic Development Zones (ZEDE for its Spanish
acronym). All these terms have been used to refer to this subject, followed by treason and
sale of national territory. For the purpose of this work, we will label everything as
unconstitutionality, since this alleged unconstitutionality, if it exists, would be the
encompassing of all the criticisms formulated.

I am a Technical Secretary of the ZEDE called Mozaran City. However, | take
personal accountability for this work and its content. In it, I will analyze the reasons they
others argue that the ZEDE is unconstitutional. For my part, I consider this assertion to be
false. The ZEDE are constitutional and constitute an ideal mechanism to develop Honduras
in a very short time. Let's dive into this.

It is truly notorious remarkable that there are few issues on which so many sectors
have agreed as on the alleged unconstitutionality of the ZEDE. Now, to accept that this
unconstitutionality is true solely because many people have the same opinion, without
examining the issue in depth, is a fallacy, a false reasoning. If generalized opinions were

! To Maria Antonieta, for always being my inspiration, To Juan Andrés, for filling my life with pride and
happiness.
2 Disclaimer: the author is the Technical Secretary of a ZEDE.
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always true, the opinion that the earth was flat would have never changed, because the
majority thought that way. In logic this fallacy is called fallacy ad populum?®. 1t is not true
that the voice of the people is the voice of God (vox populi, vox Dei). No; the majority of the
people in Jerusalem called for the crucifixion of our Lord Jesus Christ. The great majority of
ideas are not always true. The development of human ideas proves it.

However, it is interesting to analyze the reasons for this negative majority opinion.
I’d classify this opinion into four main variants:

° Some opposed the ZEDE because they understood their economic interests
were in danger with such a project. Here I include part of the magquila business
sector, covered under the special regime of the Zonas Libres (ZOLI). It also
included part of the national business sector that feared unfair competition
from companies operating within the ZEDE, through trade with the rest of the
country. All these competition issues were and still are debatable and can be
regulated with relative ease, so lines areas of understanding can be sought out
with these business sectors. Lines Areas of understanding that did not exist in
the past.

° Then, a large, vast sector of politicians opposes it. Let us remember that the
ZEDE constitute an autonomous fiscal and administrative region, which
acquires the obligation to provide the resident population with security, health,
and education services, among others*. Imagine a region in which these
services are provided with very few taxes, and moreover, of high quality, while
the rest of the population, in the hands of traditional politicians, continues to
suffer the lack of such services, despite the fact that the Honduran government
budget consumes a huge portion of the gross domestic product (GDP). Here
enters another criticism of the ZEDE’s, which basically states that they would
constitute a "privileged class" in the country, because they would live better
than the rest of the population. The interesting thing about this reasoning is
that given the factual assumption that a region with little taxation would have
better security, health and education services, the proposed solution is to
eliminate the possibility that this part of the population would have access to
an improvement in their standard of living. Evidently, the solution that would
promote the development of the country would be to copy the recipe and start
converting all of Honduras into a free market with minimal state burden. This

3 The ad populum fallacy claims that an argument is valid because many people believe it to be so. See
Introduccion a la Logica. Authors: Irving M. Copi and Carl Cohen; Editorial Limusa SA de CV; 2010, pages
138 and 139.

4 Education in MORAZAN CITY was projected to be bilingual, and water was projected to be potable.
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brings to mind the FOROS program of TSI and HRN, which took place on
August 30, 2021, for which economist Richard Rahn, a former member of
CAMP®, was invited and was expected to speak ill of the ZEDE project.
However, Mr. Rahn stated that the system implemented in the ZEDEs, of
economic freedom and deregulation, should be implemented throughout the
country, as Estonia did, with excellent results and a substantial increase in per
capita income. It is true that he spoke out against the way in which the model
was implemented in Honduras, but far from criticizing the private
development model, he spoke out against Honduran state intervention in its
management.
We also find ideological opposition. In Honduras, as in all countries, there are
people imbued with Marxist ideas, even at the highest level of government®.
From the ideological point of view, Marxism holds that the value of a
commodity, of a product, derives solely and exclusively from the work
performed by the workers in the production process. Therefore, for this
ideology, every entrepreneur, as owner of the means of production, obtains his
profits, robbing the worker of the fruit of his labor. Thus, for these people,
every businessperson is a thief, as much as they affirm that he obtains his
wealth by robbing the worker. For them, therefore, for a businessman, an
investor, to leave the country is synonymous with getting rid of a thief. That
is why they are not worried about the closing of companies.
Finally, most people who opposed the ZEDE were deceived by one or more
of the above-mentioned sectors as they began to tell lies. The most important
ones were:
o That the ZEDEs were selling the national territory. First of all,
I always wondered what they meant by that. In Honduras it is
legal, legitimate and also common for foreign citizens to buy
private real estate. So, if ZEDE intended to sell real estate to
foreign citizens, it would be doing the same thing that is being
done every day in this country and in any other country. If on
the other hand, that phrase assumes that the territory is being
sold to a foreign power, to another country, then they are

® Spanish acronym for Committee for the Adoption of Best Practices, a body responsible for overseeing the
ZEDE (Translator’s note).

6 Christian Duarte, Vice Minister Director of the Revenue Administration Service (SAR) accepted that he is a
communist in the 30/30 program dated September 17, 2023. In the discourse of many others the same
ideological tendency is noticeable.
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completely lying. In fact, none of the people uttering such a
phrase could point out to which foreign power the national
territory was being sold, simply because such an assertion was
and is totally false. On the other hand, in the case of Mozaran
City it is even more false, since its business model is only
leasing, not sale of real estate. We repeat that this statement is
completely false, but it greatly influenced the minds of many
people.

o That the ZEDEs were expropriating land from Hondurans,
forcing them to hand over their properties. This assertion is
also false. I know for a fact that MORAZAN CITY never
expropriated anyone, since all the land within its spatial area
of competence was acquired through purchase and sale
contracts, negotiated by mutual agreement with its legitimate
owners. I can also state that no person was able to show
documents relating to any expropriation in any of the ZEDE.
While it is true, Decree 120-2013, containing the Organic Law
of Employment and Economic Development Zones (ZEDE),
which I will hereinafter refer to simply as ZEDE Law, in its
Articles 25 and 28 speak of expropriation by the State’, none
of the ZEDE promoted any expropriation and none was carried
out. One more lie.

It is obligation to the transition period that the same law established and the acquired rights
of investors, protected by international agreements, are still relevant.

Having said all of the above, the purpose of this piece is to present whether the
constitutional reform that gave legal life to the ZEDE was created in contravention of the
Constitution of the Republic itself; that is, whether its creation implied a transgression of the
Constitution. Let us see.

2. On constitutional reform in Honduras

From the point of view of the rigidity with which their norms can be modified, Constitutions
can be classified as: flexible, rigid and set in stone.

A constitution is considered flexible when it can be modified by an ordinary law. This
is the case of the United Kingdom. A constitution is considered rigid when its reform process
is different from that of ordinary laws or when it incorporates processes that make its

" The State of Honduras has that eminent right that allows it to expropriate for public utility anywhere in
Honduras. The inclusion in the ZEDE Law was totally unnecessary and proved to be very detrimental.
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modification difficult. This is the case of the Constitution of the United States of America. A
constitution is set in stone when it cannot be modified.

In the case of Honduras, a rigid system with some provisions set in stone was adopted,
since most of its provisions can be modified through a special procedure and a few provisions
are non-reformable.

Thus, in accordance with Article 373 of the Constitution of the Republic, the
amendment of the Constitution requires a two-thirds (2/3) vote of the totality of its members.
The decree must indicate the article or articles to be reformed, and must be ratified by the
subsequent ordinary legislature®, by the same number of votes, in order for it to come into
effect. This procedure is considered the rigid part of the Honduran constitutional system.

Meanwhile, Article 374 of the Constitution states that under no circumstance can it
be reformed, the previous article®, the present article', the legal articles that refer to the

form of government*', the national territory'?, the presidential term®, the prohibition to be
President of the Republic again for a citizen who has served under any title** and the article
referring to those who cannot be President of the Republic for a subsequent term™.

Therefore, we have that the articles of the Constitution of the Republic that cannot be
reformed by mandate of the Constitution itself are: 1, 2, 4,9, 10, 11, 11, 12, 13, 14, 19, 237,
239, 240, 373 and 374. All the others can be reformed, as long as the procedure established
in the first paragraph of article 373 of the Constitution is followed.

3. On the legal instruments that created the ZEDE
The ZEDE were created through a constitutional reform contained in the following decrees:

1) Decree 236-2012, on constitutional reforms, published in La Gaceta'® #
33,033 dated January 24th, 2013.

2) Decree 9-2013, ratification published in La Gaceta #33,080 dated March 20th,
2013.

8 By Decree 169-86 dated October 30, 1986, published in the Official Gazette No. 25,097 of December 10,
1986, the subsequent expression (subsiguiente) should be understood as the one that immediately follows.

% That is, Article 373.

10 That is, Article 374 itself.

11 That is, articles 1, 2 and 4.

2 That is, articles 9, 10, 11, 12, 13, 14, 19.

13 That is, Article 237.

14 That is, Article 239.

15 That is, Article 240.

16 Official newspaper of the government of the Republic of Honduras, where laws are officially published in
order to become effective (Translator’s note).
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These decrees formally comply with Article 373 of the Constitution of the Republic,
on the manner in which the Constitution must be reformed (more than 2/3 vote of the totality
of its members!’ and ratified in the subsequent legislature).

These decrees reformed the articles 294, 303 and 329 of the Constitution of the
Republic. Thus, at least from a formal point of view, the constitutional reforms didn't reform
any of the articles of the Constitution that cannot be reformed. Of course, in order to establish
that these reforms are constitutional, it must be reviewed whether they also do not contradict
the content of the articles of the Constitution. Let us see.

Content of the constitutional reform that creates ZEDE:

The following is a transcription of the constitutional articles that were amended. To facilitate
the identification of the changes, I write the additions or amendments in italics.

Article 294.- The national territory is divided into departments. Its creation and limits
shall be decreed by the National Congress.

The departments are divided into autonomous municipalities administered by
corporations elected by the people, in accordance with the law.

Notwithstanding the provisions of the two preceding paragraphs, the National
Congress may create zones subject to special regimes in accordance with Article 329
of the Constitution.

Article 303.- The power to impart justice emanates from the people and is imparted
free of charge in the name of the State, by independent magistrates and judges, subject only
to the Constitution and the laws. The Judicial Branch is composed of a Supreme Court of
Justice, the Courts of Appeals, the Courts, courts with exclusive jurisdiction in areas of the
country subject to special regimes created by the Constitution of the Republic and other
dependencies established by law.

In no trial there should be more than two instances; the judge or magistrate who has
exercised jurisdiction in one of them, may not hear the other, nor in an extraordinary appeal
in the same matter, without incurring in liability.

Spouses and relatives within the fourth degree of consanguinity or second degree of
affinity may not judge in the same case.

Article 329.- The State promotes economic and social development, which must be
subject to strategic planning. The Law regulates the planning system and process with the
participation of the powers of the State and represents political, economic and social
organizations.

1"In fact, almost all of the members of the National Congress voted in favor of its creation.
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1o carry out the function of promoting economic and social development, and to
complement the actions of the other agents of this development, the State, with a
medium and long term vision, must design, in concert with Honduran society, a plan
containing the precise objectives and the means and mechanisms to achieve them.
Medium and long-term development plans must include strategic policies and
programs that ensure continuity in their implementation from its conception and
approval to its completion.

The National Plan, the integral development plans and the programs incorporated
therein are mandatory for successive governments.

Employment and Economic Development Zones

The State may establish areas of the country subject to special regimes, which have legal
personality, are subject to a special regime, may contract obligations as long as they do not
require the endorsement or joint and several guarantee of the State, enter into contracts until
the fulfillment of their objectives over time and during several governments and enjoy
functional and administrative autonomy that must include the functions, powers and
obligations that the Constitution and the laws confer to the municipalities.

The creation of a zone subject to a special regime is an exclusive attribution of the
National Congress, by qualified majority, after a plebiscite approved by two thirds, in
accordance with Article 5 of the Constitution. This requirement is not necessary for regimes
created in areas with low population density, those where the number of permanent
inhabitants per square kilometer is lower than the average for rural areas calculated by the
National Institute of Statistics (INE), which must issue the corresponding opinion.

The National Congress, when approving the creation of zones subject to special
regimes, must guarantee that the sentence issued by the International Court of Justice of The
Hague on September 11th, 1992 and the provisions of articles 10, 11, 12, 13, 15 and 19 of
the Constitution of the Republic regarding the territory are respected. These zones are subject
to national legislation in all matters related to sovereignty, application of justice, national
defense, foreign relations, electoral matters, issuance of identity documents and passports.

The Gulf of Fonseca must be subject to a special regime in accordance with
International Law, as established in Article 10 of the Constitution and the present Article;
the Honduran coasts of the Gulf and the Caribbean Sea shall be subject to the same
constitutional provisions.

For the creation and operation of these zones, the National Congress must approve
an Organic Law, which can only be modified, amended, interpreted or repealed by a two-
thirds favorable vote of the members of the National Congress, and a referendum or plebiscite
must be held among the inhabitants of the zone subject to the special regime when its

Are Zede’s Unconstitutional? Carlos Fortin
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population exceeds one hundred thousand inhabitants. The organic law must expressly
establish the applicable regulations.

The authorities of the zones subject to special regimes have the obligation to adopt
the best national and international practices to guarantee the existence and permanence of
the adequate social, economic and legal environment to be competitive at the international
level.

For the solution of conflicts within the areas of the country subject to special regimes,
the Judiciary through the Council of the Judiciary must create courts with exclusive and
autonomous jurisdiction over them. The judges of the zones subject to special jurisdiction
shall be proposed by the spatial zones before the Council of the Judiciary who shall appoint
them after a competition from a list proposed by a special commission integrated in the
manner indicated by the Organic Law of these regimes. The Law may establish the
submission to compulsory arbitration for the solution of conflicts of natural or juridical
persons living within the areas covered by these regimes for certain matters. The courts of
the areas subject to a special legal regime may adopt legal systems or traditions from other
parts of the world as long as they guarantee the same or better constitutional principles of
protection of human rights, subject to the approval of the National Congress.

4. Arguments against the constitutional amendments creating the ZEDE

The following is a compilation of the main arguments against the ZEDE and, above all, about
the alleged nullity of origin in the constitutional creation process, which many claim exists.
[ will emphasize those arguments, but not on whether the ZEDE represent good public policy,
since regarding the latter question effectiveness or inconvenience ineffectiveness anyone can
have an opinion; but rather if the content of the constitutional reforms that give life to this
design, contradict or not the provisions of the Constitution.

However, it’s necessary to circumscribe what it means that a constitutional reform,
whatever it may be, does or does not violate the constitution itself. Given the constitutional
reform process set forth in Article 373 of the Constitution, if a constitutional reform is
approved following said mechanism, the only way that the content of said reform could be
deemed unconstitutional would be if literally violates or contravenes any of the articles of
the Constitution set in stone. Otherwise, we could not speak of unconstitutionality. This is
included in what in law is called constitutional interpretation.

But, what is constitutional interpretation?

According to the Spanish jurist Josep Aguilé Regla®® asking about the meaning of an
article of the constitution calls for an answer that falls squarely in the zone of clarity of the

18 Paper "Interpretacion Constitucional. Algunas Alternativas Tedricas y una Propuesta". DOXA, Cuadernos de
Filosofia del Derecho, 35 (2012) ISSN 0214-8676 pp. 235-258. Specifically page 237.
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notion "constitutional interpretation”. It has the advantage that, thus formulated, it allows to
eliminate some complications: one asks for the meaning of a text (the object of the
interpretation is a text) that has been well trimmed (formally well delimited), an article. Once
this delimitation has been made, the interpretation can be presented as a structure correlating
three different statements: a "statement to be interpreted"”, an "interpretative statement" and
an "interpreted statement".

Therefore, in order to denounce a constitutional text as unconstitutional, it would have
to be demonstrated in a logical, coherent and scientific manner that the text of the
constitutional reform violates the text of an unreformable article of the Constitution.
Otherwise, we would be facing what has been called Judicial Activism, in the sense of
applying ideology and not the law when judging.

The American jurist Antonin Scalia'® defends that in the interpretation of the law and
the constitution, the interpreter should not attribute to the constitutional text a meaning that
does not derive from its text. He states that: the philosophy of interpretation that I have

described is known as textualism. In some sophisticated circles it is regarded as naive-
"rigid," "unimaginative,”" or "prosaic.” But textualism is nothing of the sort. To be a good
textualist one must not be so insensitive as not to perceive the broader social purposes for
which a law has been designed or could have been designed; nor so rigid as to be oblivious
to the fact that new times call for new laws. It is required to maintain the belief that judges
have no authority to introduce these broader purposes, nor to write new laws.

Therefore, if a Constitutional Court were considering the possibility of declaring the
constitutional reforms that give life to ZEDE unconstitutional, it would have to coherently
demonstrate that the text of the reform contradicts the text of an unreformable article.
Otherwise, we would be facing a judicial activism that would pretend to give legislative
powers to the constitutional court. And it is clear that the sovereign power to create laws and
modify the constitution is the prerogative of the National Congress.

We conclude then that, in order to be able to affirm that the reforms that gave life to
the ZEDE are unconstitutional for violating articles of the Constitution, it must be
demonstrated that the text of the reforms contradicts the original text of the article of the
Constitution in question. For our part, we intend to demonstrate, in this paper, that this is not
so, that the text of the constitutional reform that gives legal life to the ZEDE does not violate
any constitutional article.

The following is an analysis of the main arguments against the constitutional reform
that creates the ZEDE.

19 Una cuestién de Interpretacion. Los Tribunales Federales y el Derecho”, Palestra Editores, Lima, 2015. See
page 39.
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Argument 1: That ZEDE's infringe on sovereignty:

According to the Diccionario Panhispanico del Espafiol Juridico?® 2

, Sovereignty is
understood as: 1. Const. supreme and unlimited power, traditionally attributed to the nation,
the people or the State to establish its constitution and adopt fundamental political decisions
both at the internal and international level. 2. Int. pub. Fundamental principle of the
international status of the state, consisting in the power to freely adopt its decisions and
exercise state powers. It entails the summa potestas®?, which means that the State is not
subject to any other power for the adoption of its decisions, and the plenitudo potestatis®,
which means that it fully exercises its state powers, both domestically and internationally. In
the sphere of international relations, it implies independence and equality.

In the Constitution, Articles 1 and 2 speak of sovereignty. Article 1 of the Constitution
states that: Honduras is a State of Law, sovereign, constituted as a free, democratic and
independent republic to ensure its inhabitants the enjoyment of justice, freedom, culture and
economic and social welfare.

This constitutional provision seems to speak of sovereignty in the international arena,
referring to the fact that it constitutes a free, democratic, and independent republic (as
opposed to a monarchy). From this point of view, i.e. sovereignty vis-a-vis foreign powers,
the ZEDE does not imply cession of sovereignty, since the only state authority recognized by
the ZEDE System?* is precisely that of the State of Honduras.

In this sense, from the literalness of the constitutional reform that gives life to the
ZEDE at no time can it be inferred that it is inclined to respond to foreign powers, but rather,
at all times, recognizes the sovereignty of our republic and excludes from the competence of
the ZEDE issues precisely related to sovereignty: 'These zomnes are subject to national
legislation in all matters related to sovereignty, application of justice, national defense,
foreign relations, electoral issues, issuance of identity documents and passports'.

Therefore, the text of the reform under study expressly recognizes the sovereignty of
the Republic of Honduras.

20 Pan-Hispanic Dictionary of Juridical Spanish (Translator’s note).

2l Real Academia Espafiola, Cumbre Judicial Iberoamericana; Santillana Educacién S.L., 2017.

22 According to the Diccionario Panhispénico del Espafiol Juridico, the Summa Potestas is: Int. pub. Element of
the sovereignty of the State according to which the State is not subject to any other power for the adoption of
its decisions.

23 According to the Diccionario Panhispénico del Espafiol Juridico, Plenitudo potestatis is: Int. pub. 'Totality of
Power'. Element of the sovereignty of the State according to which it fully exercises the powers of the State,
both internally and in its relations with other international subjects.

24 1 personally refer to the ZEDE System as the set of constitutional reforms, secondary laws that regulate the
ZEDE, as well as their bodies: Technical Secretariat, CAMP and the ZEDE themselves.
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In turn, Article 2 of the Constitution states that: Sovereignty corresponds to the people
from whom emanate all the powers of the State which are exercised by representation. The
impersonation of popular sovereignty and the usurpation of the constituted powers are
classified as crimes of treason. Responsibility in these cases is imprescriptible and may be
inferred ex officio or at the request of any citizen.

This constitutional provision speaks of sovereignty in the internal order. It states that
it lies with the people (meaning that part of the population has the right to vote, since those
who cannot vote cannot decide on the authorities, the only real decision that the voter makes).
It is the sovereign's decision to issue laws through its elected representatives and, of course,
to constitute and repeal legal designs and special regimes such as the ZEDE.

The ZEDE are a product of the will of the Sovereign, through the National Congress.
They were created as internal organs of the Republic of Honduras (like the Municipalities)
and respond to the Republic of Honduras and for the benefit of the Honduran people.

The repeal of the ZEDE Law is the best example, the ultimate demonstration, that its
inclusion never meant a diminution of popular sovereignty. Popular sovereignty decided to
create them and created them. Popular sovereignty decided to repeal the law and repealed it.
No internal or external power could prevent popular sovereignty from being exercised in both
cases by the members of the National Congress.?

Thus, the best proof that the constitutional reform that gave life to the ZEDE did not
and does not violate popular sovereignty lies precisely in the fact that, by exercising such
sovereignty, it was able to repeal it. If the ZEDE had compromised the sovereignty of
Honduras, it could have, or at least tried to, avoid the derogation and it did not. It could not.
It did not have the means to do so.

I must point out that, when the detractors of ZEDE speak of it as compromising
sovereignty, they do not elaborate the argument, but only state that fact as self-evident.
Evidence, however, does not seem so when the issue is examined in depth.

Argument 2: ZEDE's infringe on National Territory:

The unconstitutionality of a law must refer to whether the text of the constitutional norm, as
it was drafted, compromises or not the national territory. We have already seen that precisely
the constitutional norms that refer to the territory are set in stone.

The constitutional reform that creates the ZEDE modifies article 329 of the
Constitution and expressly states that:

% Of course, given that the State of Honduras, also in the exercise of its sovereignty, voluntarily acquired
obligations towards investors from other States, it becomes obliged to respond for such investments, within the
framework of international obligations; especially in terms of respect for the transition period guaranteed by
the ZEDE Law itself in the event of derogation. However, this fact does not eliminate the circumstance that, in
the exercise of its sovereignty, Honduras had the power to repeal the ZEDE Law and did so.
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The National Congress, when approving the creation of zones subject to special
regimes, must guarantee that the sentence issued by the International Court of Justice
of The Hague on September 11th, 1992 and the provisions of articles 10, 11, 12, 13,
15 and 19 of the Constitution of the Republic regarding the territory are respected.
These zones are subject to national legislation in all matters related to sovereignty,
application of justice, national defense, foreign relations, electoral matters, issuance
of identity documents and passports.

The Gulf of Fonseca must be subject to a special regime in accordance with
International Law, as established in Article 10 of the Constitution and the present
Article; the Honduran coasts of the Gulf and the Caribbean Sea shall be subject to
the same constitutional provisions.

As can be clearly seen from the text under study, the constitutional reform expressly
establishes unrestricted respect for the articles of the Constitution that refer to the territory.

Thus, interpreting it otherwise is to go against the very text of the reform and
constitutes, not an analysis of the decree itself whose original repeal is requested, but rather
an analysis outside the text subject to analysis.

The argument that ZEDESs are an attack on national territory has several aspects. The
first can be summarized in the phrase: "they are selling the national territory”. Here 1 must
repeat the argument I outlined in the introduction. That a private party buys a property from
another private party is commonplace in Honduras as well as in other countries of the world.
Therefore, this sentence cannot refer to it at any time, at the risk of falling into incoherence
and superficiality.

Another aspect is that they accuse the ZEDE of responding or obeying a foreign
power. On this point, we can state conclusively that the recent history of the repeal of the
ZEDE Law has shown that no foreign government has sought to intervene or has performed
any act on which a claim of sovereignty can be inferred. No document can be exhibited to
support that spurious thesis. That side of the argument has no support whatsoever.

Another argument put forward is that the ZEDEs seek to become States or pseudo-
States, due to their high level of regulatory autonomy. This leads us to the following
argument. For the time being, we can state conclusively that the literalness of the
constitutional reforms that gave life to the legal design of the ZEDE, do not violate the
constitutional rules on the territory, but order their compliance in an express manner. In fact,
Article 1 of the ZEDE Law expressly states: The Employment and Economic Development
Zones, hereinafter referred to as ZEDE, are an inalienable part of the State of Honduras,
subject to the Constitution of the Republic and the national government in matters related to
sovereignty...

It couldn't be clearer.
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Argument 3: ZEDE'’s violate the exclusive power of the National Congress to issue laws:

Let’s see what the Regulatory Autonomy of the ZEDE consists of:

According to the amended article 329 of the Constitution, ZEDE may create its own
regulations, except in the following matters or subjects: sovereignty, application of justice,
national defense, foreign relations, electoral matters, issuance of identity documents and
Passports.

This argument then claims that such autonomy violates Article 205, paragraph 1,
which is the power of the National Congress to create, decree, reform and repeal laws.

Nevertheless, we must clearly make a distinction between legal norms and laws. It is
a relationship of genus and species. Legal norms are the genus and laws are a species of such
norms. In fact, legal norms constitute in turn a species of norms in the general sense (which
includes as norms: customs, social conventions, technical norms, etc.).

What other types of legal rules exist in our legal system?

Legal rules may respond to different classification criteria?®. For the purposes of this paper
we will only list some of them:

a) According to the system to which they belong: national, foreign, uniform law.
b) From the point of view of their source: legislative, customary, jurisprudential.
c) From their spatial scope of validity: general and local.

d) From the point of view of their hierarchy: constitutional, ordinary, regulatory

and individualized.

There are other classifications that are not relevant to examine. I only wanted to show that a
legal norm is not synonymous with law. What we commonly call law, whose prerogative
corresponds to the National Congress, is what could be called in the previous classification
(hierarchy), ordinary norms.

Characteristics of the Ordinary Rules:

Ordinary laws or regulations have several characteristics:

1) They are general: they apply to persons within the spatial scope of competence
of the State.
2) They are abstract: they apply to persons in a general or indeterminate manner,

not to specific persons.

% For detailed classifications, please read Chapter VI of the book 'Infroduccién al Estudio del Derecho' by
Eduardo Garcia Maynez; Editorial Porrua S.A.; Forty-fourth edition, pages 78 to 96.
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3) They are mandatory: they apply to individuals, regardless of the will of the
persons to whom they are addressed.
4) They are coercive: the authority can compel compliance.

If any of the above characteristics does not correspond to any rule, we can affirm that it is
not ordinary; that is to say, if a rule, for example, is not mandatory, we cannot call it a law,
in the sense of ordinary law mentioned above.

In the case of the ZEDE rules, they lack obligatoriness, since their validity, is insofar
as in their scope of application?’ completely voluntary. This is because the rules that apply
the ZEDE must be previously adopted voluntarily by the individuals to whom they are
addressed. For a rule adopted by a ZEDE to be applied to an individual, that individual must
first voluntarily accept its application.

Therefore, the norms of a ZEDE do not constitute ordinary norms, they do not
constitute laws, nor are they those referred to in Article 205 numeral 1 of the Constitution, as
an attribution of the National Congress.

Article 10 of the ZEDE Law is clear as to the requirement of adherence of individuals to the
rules of a ZEDE, as it establishes the need to subscribe to the coexisting agreements as a
requirement of the scope of validity of application of the rules of a ZEDE.

Likewise, the ZEDE called Ciudad Mozaran, by way of example, indicated in its
Constitutive Charter®®, in its section 3.09 (Norms of Morazan), the need for the consent of
the residents by means of the subscription of these agreements of citizen coexistence.

So what are the ZEDE Norms?

If the rules of a ZEDE are not laws (in the sense of ordinary legal rules), what are they?
The modern legal world has identified what English speakers have called soft law,
which could be translated to spanish as derecho o normas indicativas®.
This type of legal norms does not acquire validity by virtue of an authoritative
promulgation, but acquire such validity of application by virtue of the voluntary acceptance
of the persons who submit to them.

These include technical norms, best procedural practices in arbitration, etc.>

27 T apply the term scope of validity of application to the circumstances under which a ZEDE norm may be
applied to an individual.

28 Consult its contents at: "https://www.morazan.city/wp-content/uploads/2021/02/Carta-Constitutiva.pdf"

29 Less common are the spanish terms normas no vinculantes o legislacion blanda.

30 Also called soft law are those rules of conduct that the governmental authorities impose on the administered
parties as mandatory, without a law that obliges them to adopt such conduct, but which are considered binding
by the administered parties. It is not, however, this type of rules that we are talking about as rules adopted by a
ZEDE.
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In the case at hand, we could point out that the rules of a ZEDE, as constitutionally conceived,
constitute a new kind of soft law, in the sense that they are rules of conduct that cannot bind
anyone unless the party interested in adopting them expressly states its adherence to them,
precisely by deciding to become part of a ZEDE.

Therefore, the constitutional reform that gives life to the ZEDE does not violate article
205 numeral 1 of the Constitution, since the rules that apply in the ZEDE are voluntarily and
expressly accepted as valid and adopted by consensus by the residents of the ZEDE.

Argument 4: ZEDEs violate the prerogative of the Supreme Court of Justice (Judicial
Council) to appoint judges:

Those who defend this argument against the ZEDEs point out that the reformed article 329
of the Constitution prescribes that "for the solution of conflicts within the zones subject to
special regimes, the Judicial Power through the Council of the Judiciary (Supreme Court of
Justice)®! must create courts with exclusive and autonomous jurisdiction over them. The
judges of the zones subject to special jurisdiction must be proposed by the special zones to
the Council of the Judiciary, which ought to appoint them after a competition from a list
proposed by a special commission integrated in the manner indicated in the Organic Law of
these regimes”".

Article 14 of the ZEDE Law establishes that this special commission would be the
Committee for the Adoption of Best Practices (CAMP for its acronym in Spanish).

The argument of those who claim that this is an unconstitutionality of the reformed
constitutional article 329 is that, although the appointment would be made by the Supreme
Court of Justice, it would have to be made from a list provided by the ZEDE, through the
CAMP, questioning that the selection of candidates is predetermined by a commission outside
the power that makes the appointment or designation.

Under this premise, if indeed the commissions -whether they are called Proposing
Boards, Nominating Boards, CAMP or otherwise- to establish the suitability of candidates,
restrict the ability to appoint or elect officials, the Supreme Court of Justice itself would have
been elected under unconstitutional parameters, given that the candidates currently
occupying those positions, as well as those prior to the current ones, were elected by the
National Congress from a short list provided by entities outside the Legislative Branch itself,
constitutionally in charge of making the election.

Therefore, this argument lacks weight, in addition to having in its analysis the defect
of not pointing out the constitutional article with which it would allegedly collide.

31 The Judiciary Council and Judicial Career Law (Decree 219-11) was declared unconstitutional and
abrogated, by Ruling issued by the Supreme Court of Justice on March 14, 2016, a ruling which, in addition
declares that the President of the Supreme Court of Justice again holds the powers granted to him by the Judicial
Career Law and its Regulations.
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The final decision on the appointment of the judges that would have jurisdiction in
the ZEDE is always subject to the Supreme Court of Justice, which may always request a
new list if it considers that those nominated are not suitable to hold the position.

It is important to note that the criminal law applicable in the ZEDE is the ordinary
Honduran criminal law, until other norms are adopted, with the prior approval of the National
Congress, as established in Article 41.3 of the ZEDE Law.

Finally, I should point out that the main means of dispute resolution for ZEDE
disputes is arbitration, a method that is fully provided for in the Constitution in Article 110
which also already has a rich history at a national level.

Argument 5: ZEDEs can adopt legal systems or traditions from other parts of the
world:

A similar claim can be made to the criticism or argument that the possibility of adopting legal
systems or traditions from other parts of the world is unconstitutional. They simply do not
point out which are the articles that are considered to be violated by such a provision. In these
cases, they speak of sovereignty as if any argument could be included under that concept.

Legal traditions are a product of a country's history. However, we are used to
conceiving history always as something of the past, even though today's circumstances,
today's decisions are part of that history: the current history of our country. Although in the
specific case of Mozaran City, we maintained the Honduran legal tradition, with slight
changes®?, we believe that the adoption of legal systems other than the traditional one®
cannot be considered contrary to the articles of the constitution.

Therefore, the adoption of other legal systems does not contradict any of the articles
of the Constitution and, consequently, would not give rise to a declaration of
unconstitutionality.

Argument 6: ZEDEs have a special tax system:

We return to the criticism that we can make, in general, to those who attack the
constitutionality of the reformed constitutional article 329, they criticize a certain part

32 MORAZAN CITY implemented in its dispute resolution system the obligation of arbitral tribunals to establish
in their awards what, in the common law system, is called ratio decidendi, which basically consists of expressly
stating the reason or decisive criteria that gave rise to the decision. It was also implemented that this ratio
decidendi should serve to standardize legal criteria in the dispute resolution system of MORAZAN CITY, in
order to achieve the greatest contribution of the Anglo-Saxon system to the world legal world: the predictability
of legal decisions.

3 1t is important to note that the Common Law system, prevailing in Anglo-Saxon countries, developed an
enormous prestige in the administration of justice.
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without making reference to which article of the Constitution they consider to have been
violated or transgressed.

In Honduras, there have been several special tax regimes®*. Nonetheless, these special
regimes do not acquire any obligation in relation to the needs of the population in general,
nor to the people who work within the companies. That is to say, they have no duties to
provide any type of good or service: neither education, nor health, nor security, nor
infrastructure.

The novelty of the ZEDE is not only that they are exempted from paying the
traditional tax system, but also that they can create an internal tax regime to cover, within the
zone: education, health, infrastructure and internal security.

In Mozaran City, the only tax that has been established internally is a 5% Income Tax.
No other tax has been implemented in the zone. With these funds, the ZEDE called Mozaran
City was to fulfill its obligations to provide education, health, internal security and
infrastructure for the benefit of its residents and, in addition, with international quality35.

In addition, the ZEDE must contribute to the rest of the country, allocating part of
their resources to it. Twelve percent (12%) of the tax collection made by the ZEDE, in its
spatial scope of competence, must be destined to the creation of one or several trusts

distributed in equal proportions and for the following purposes>®:

a) One fifth (1/5) for the strengthening of the Judiciary, which will include
scholarships for the professional training of its staff in world-class
universities, infrastructure and equipment.

b) One-fifth (1/5) for a fund for projects at the community and departmental level
in accordance with the priorities determined by the Legislative Branch.

c) One fifth (1/5) for a fund for development, infrastructure, security and social
projects in accordance with the priorities determined by the Executive Branch.

d) One-fifth (1/5) for a municipal project development fund to be distributed
among all municipalities in the country in accordance with their investment
plans.

e) One fifth (1/5) for the defense of national sovereignty through the
strengthening of the Honduran Armed Forces.

34 We can include, among others, Free Zones, Tourist Free Zones, Temporary Import Regime.

% Morazan City project includes: bilingual education, potable water and security in an environment of
collaboration with the residents, in which the person in Morazan City perceives the authorities in charge of their
security as cooperating in their wellbeing.

% See Article 44 of the ZEDE Law.
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Therefore, the ZEDE supposes not only a source of development in the spatial area of its
competence, but also a contribution to the general welfare of the nation, of Honduras, of our
homeland.

In another paper we will examine the socio-economic and historical justifications for
the establishment of this special tax regime system in Honduras. What we consider important
to establish at this point is that those who question the ZEDE as unconstitutional because of
its fiscal regime point out that this power is detrimental to the sovereignty of Honduras, but
do not indicate the irreformable constitutional text that was violated with such a provision.

In this regard, it seems that they include as a violation of sovereignty everything that
bothers them about the ZEDE system, any trace of autonomy.

However, the autonomy provided to the ZEDE system is intended to empower the
private sector in the development of the country, the generation of employment and as a
source of economic and social welfare. They forget that the ZEDE are not foreign entities to
Honduras. No. They are part of its constitutional structure, like the municipalities and
departments. With autonomy, yes. With self-sufficiency, yes. But always and above all, as an
integral part of Honduras. As part of its sovereignty, because its creation was a sovereign act
of the National Congress.

Argument 7: ZEDE's violate the human rights of their residents:

The amended Article 329 of the Constitution of the Republic, in its final paragraph,
establishes that the courts of the areas subject to a special legal regime may adopt legal
systems or traditions from other parts of the world, provided that they guarantee the same or
better constitutional principles for the protection of human rights, subject to the approval of
the National Congress.

In other words, the text of the reform expressly establishes the obligation to respect
the constitutional principles of human rights protection. Therefore, to state that human rights
would not be respected within the ZEDE is to interpret precisely the opposite of the text of
the constitutional reform under study.

As a development of this constitutional norm, Article 10 of the ZEDE Law establishes
the obligation to respect international human rights instruments.

Article 16 of the ZEDE Law establishes the human rights protection mechanism by
stating that:

The Employment and Economic Development Zones (ZEDE) will have a Court for
the Protection of Individual Rights. The same will protect people within the
Employment and Economic Development Zones (ZEDE) against violations of their
Fundamental Rights and will be composed of as many people as the Committee for
the Adoption of Best Practices decides.
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In order for one or more affected parties to be able to resort to international courts
for protection against violations of their human rights, a final judgment issued by said
Court shall be sufficient, or if, in accordance with international standards for the
protection of human rights, a reasonable period of time has elapsed without the
appeal being resolved.

The Employment and Economic Development Zones (ZEDE) individually considered
are responsible for paying any compensation to which the State of Honduras may be
condemned for violations occurring within their spatial sphere of competence, as well
as for complying with the recommendations, precautionary measures or provisions
issued by international human rights organizations.

Thus, the ZEDE Law not only establishes the mechanism for the protection of the human
rights of residents, but also establishes compliance with international judgments issued by
international courts in this area and also designates the ZEDE itself as the party responsible
for the violations of human rights that occur within the ZEDE.

We conclude that the amended Article 329 of the Constitution of the Republic and the
ZEDE Law establish in their texts the protection of fundamental rights; that is to say, the
human rights of the residents of the ZEDE. Any interpretation in a different sense is contrary
to the text of the above-mentioned norms.

5. On the criminalization of the creation, enforcement and obedience to law

It is my firm conviction, and I have expressed it in these pages, that the constitutional reform
that gave life to the ZEDE does not violate any of the unreformable articles of the
Constitution of the Republic. Furthermore, since its approval complied with the formal
requirements established in Article 373 of the Constitution, it could not be declared
unconstitutional.

Of course, the Honduran State, as sovereign over the entire national territory, can
change its mind about the convenience of ZEDE and still enjoy the prerogative to expel it
from the constitutional text, following the same procedure established in the Constitution®’.

However, it is no less true that, in this context, the State of Honduras has already
acquired some obligations:

1) To respect the acquired rights of residents and investors, through the legal
stability contracts that have been signed in each ZEDE®,

371t should be noted that the current legislature repealed Decree 120-2013. However, if the ZEDE is not expelled
as a constitutional design, there would be no obstacle for the approval of a new law, which would be the product
of national consensus.

38 As prescribed in Article 45 of the ZEDE Law.
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2) To respect the transition period referred to in Article 45 of the ZEDE Law,
which shall not be less than 10 years, according to the text of said legal
provision, as it includes the time established in the legal stability agreements
and, which is 50 years, in accordance with Article 16 of the "Agreement
between the Government of the State of Kuwait and the Government of the
Republic of Honduras for the Promotion and Reciprocal Protection of
Investments"®.

These are, in addition, international obligations acquired by Honduras in relation to foreign

investors, whose compliance may be demanded in international arbitration forums.
However, I have heard some opinions that state that the ZEDE figure design is not

only unconstitutional, but also unconstitutional in origin, that all the acts derived from it are
null and void and that they entail liability:

a) The Deputies who voted for its approval, both in terms of the constitutional
reform and its organic law.

b) Judges who issued rulings declaring the constitutionality of the ZEDE.

c) The officials who acted in applying it.

d) All those who acted in obedience to the ZEDE Law and its constitutional
reform.

In other words, some of the people who advocate the repeal of the ZEDE system or declare
its unconstitutionality also intend to punish all those who applied or obeyed the law. They
also argue that the magistrates who at a historical moment had a legal opinion different from
theirs should be punished.

Such an opinion signifies the end of the rule of law in Honduras. It would suppose
politics as a substitute for the rule of law in the country. Let us see.

We previously established that, through Legislative Decree 236-2012, published in
La Gaceta, Official Gazette of the Republic of Honduras number 33,033 dated January 24th,
2013 and ratified through Legislative Decree 9-2013, published in La Gaceta number 33,080
dated March 20th, 2013, Articles 294, 303 and 329 of the Constitution of the Republic were
amended, creating the regime of Employment and Economic Development Zones (ZEDE).
This constitutional reform process complies with the formal requirements prescribed by
Article 373 of the Constitution.

Article 329, as amended, of the Constitution establishes that for the creation and
operation of these zones, the National Congress must approve an Organic Law, which may
only be modified, amended, interpreted or repealed by a two-thirds favorable vote of the

39 Applicable to all ZEDE, in accordance with Article 32 of the ZEDE Law.
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members of the National Congress. It also establishes the obligation to establish a referendum
or plebiscite for the inhabitants of the zone subject to the special regime when its population
exceeds one hundred thousand inhabitants.

Legislative Decree 120-2013 created, with the approval of more than two thirds of
the members of the National Congress, the Organic Law of Employment and Economic
Development Zones (ZEDE).

The Supreme Court of Justice, through the Constitutional Chamber, ruled on three
Unconstitutionality Appeals that were filed against the constitutional amendments and
against the Organic Law, by means of the following rulings:

1) Judgment dated April twenty-ninth (29), two thousand fourteen (2014), in
Case SCO-0424-2014, in which the Unconstitutionality Action filed was
declared inadmissible.

2) Judgment dated May twenty-six (26), two thousand fourteen (2014), in Case
SCO-0030-2014, in which the Unconstitutionality Action filed against
Decrees 236-2012 and 120-2013 was declared not sustainable.

3) Judgment dated June ten (10), two thousand fourteen (2014), in Case SCO-
0179-2014, in which the Unconstitutionality Action was overruled, because
the Supreme Court had ruled in the judgment handed down in Case SCO-
0030-2014.

Therefore, anyone could legitimately believe that the ZEDE and the legislative acts that gave
rise to it were valid and legitimate, as is still my conviction today.

Now, to repeal or declare the constitutional reform unconstitutional and then attempt
to criminalize: (i) the legislative acts that created that reform, (ii) the judicial acts that
declared its constitutionality; (iii) the acts of officials that applied that law in force in the
country and (iv) the acts of citizens and investors in obedience or subjection to the law, would
be a clear example of judicial activism -in the sense of judging by applying ideology instead
of the law-, which would expel legal certainty from our country. I will now demonstrate this.

Article 96 of the Constitution of the Republic clearly states that the law does not have
retroactive effect, except in criminal matters when the new law favors the offender or
defendant.

Thus, in Honduras, the retroactive application of a law is constitutionally prohibited.
Consequently, a legislative repeal cannot have ex tunc effects; that is to say, towards the past.

Article 84 of the Constitution of the Republic states that no one may be arrested or
detained except by virtue of a written order from a competent authority, issued in accordance
with legal formalities and for a reason previously established by law.

Evidently, no penal body in Honduras establishes as a crime the setting of a special
and autonomous zone in the country. In fact, there are other special zones that have existed
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legitimately. What is happening now is that those who handle these thesis, configure the
autonomy of a zone as a violation of sovereignty. However, this is a meaning or, better said,
a conception that is being imposed until only now, without being able to exhibit a single
document, legal article or precedent that supports this theory.

I repeat, Honduras has the right, as a sovereign State, to expel the ZEDE from its legal
system. However, it must: (i) respect the acquired rights within the zones; (i1) respect the
legally established transition periods; (iii) respect the non-retroactivity of the law.

From the point of view of Human Rights, the American Convention on Human
Rights, in its Article 9, Principle of Legality and Retroactivity establishes: No one shall be
held guilty of any criminal offense on account of any act or omission which did not constitute
a criminal offense under the applicable law at the time it was committed.

It is clear, therefore, that the criminal prosecution of the creation, application or
compliance with the ZEDE is contrary to the very text of the above-mentioned constitutional
principles and violates the American human rights system.

6. Conclusions

In summary, we can conclude the following:

1) The National Congress followed the constitutionally prescribed procedure for
the approval of the reform that gave rise to the ZEDE.
2) The Constitutional Chamber of the Supreme Court of Justice issued two

rulings declaring the constitutionality of the ZEDE.

3) The State of Honduras applied, through its officials, both the constitutional
reform that gave life to the ZEDE and its own organic law.

4) The investors acted in good faith under the belief that they were acting under
a legitimate law. The officials and citizens who complied with the law acted
under the same premise.

5) There is no legitimacy to argue the nullity of the origin of the ZEDE.

6) The constitutionally reformed text that gave rise to the ZEDE concept does
not contradict any of the provisions of the Constitution of the Republic.

7) It is neither legitimate nor logically and scientifically sustainable that the
autonomy of the ZEDE implies a diminution of the sovereignty of Honduras.
The term sovereignty has a very specific meaning that at no time was harmed
by the legal figure design of the ZEDE.

Therefore, to the question: are ZEDEs unconstitutional, we can answer:
No, ZEDEs do not contravene the Constitution of the Republic of Honduras.
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Disclaimer:

The author is the Technical Secretary of the ZEDE “Morazan” in Choloma, Honduras.
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Decision de la Corte Suprema sobre las ZEDEs de Honduras
(Expediente nimero SCO-0738-2021)
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La Gaceta

Diario Oficial De La Republica De Honduras
ANO CXLVI TEGUCIGALPA, M. D. C., HONDURAS, C. A.
LUNES 25 DE NOVIEMBRE DEL 2024. NUM. 36,698
Seccion A

Poder Judicial

CERTIFICACION

El infrascrito, Secretario de la Sala de lo Constitucional de la Corte Suprema de Justicia,
CERTIFICA: El Fallo que literalmente dice: “CORTE SUPREMA DE JUSTICIA.
Tegucigalpa, municipio del Distrito Central, veinte de septiembre de dos mil veinticuatro.

VISTA: Para dictar sentencia en el expediente nimero SC(O-0738-2021 que contiene la garantia
de inconstitucionalidad interpuesta por razéon de contenido por el Doctor en Medicina,
FRANCISCO JOSE HERRERA ALVARADO, en su condicion de Rector de la Universidad
Nacional Autébnoma de Honduras, UNAH, contra el articulo 34 del Decreto Legislativo No. 120-
2013 que contiene la Ley Organica de las Zonas de Empleo y Desarrollo Econémico (ZEDE),
aprobada el doce de junio de dos mil trece por el honorable Congreso Nacional de la Republica
de Honduras y publicado en La Gaceta, Diario Oficial de la Republica No. 33,222 de fecha seis
de septiembre de dos mil trece.

ANTECEDENTES PROCESALES.

1. En fecha veintiuno de julio de dos mil veintiuno, el sefior FRANCISCO JOSE HERRERA
ALVARADO compareci6 ante la Sala de lo Constitucional, actuando en su condicion de Rector
de la UNIVERSIDAD NACIONAL AUTONOMA DE HONDURAS, interponiendo garantia
de inconstitucionalidad por via de accion y por razén de contenido, contra el articulo 34 del
Decreto Legislativo No. 120-2013, contentivo de la LEY ORGANICA DE LAS ZONAS DE
EMPLEO Y DESARROLLO ECONOMICO (ZEDE), aprobada por el CONGRESO
NACIONAL DE LA REPUBLICA DE HONDURAS, el doce de junio de dos mil trece y
publicado en La Gaceta, Diario Oficial de la Republica No.33,222 del seis de septiembre de dos
mil trece, en virtud de que el citado articulo, vulnera los articulos constitucionales 151, 156,
159, 160 y 177 de la Constitucion de la Republica, que se refieren a la educacion superior y el
ejercicio profesional.

2. Mediante resolucion de fecha seis de agosto de dos mil veintiuno, la Sala de lo Constitucional
resolvid admitir la garantia de inconstitucionalidad de que se hace referencia y al dirigirse el
mismo por razon de contenido contra el mencionado Decreto Legislativo, se dispuso omitir el
libramiento de la comunicacion al Congreso Nacional de la Republica; asimismo, se ordena dar
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vista de los antecedentes al fiscal del despacho por el término de seis dias para la emision de su
dictamen. (Folio 52 de la garantia de mérito).

3. En fecha siete de junio de dos mil veintidos, el Ministerio Publico emitio su dictamen por medio
de la fiscal, Abogada SAGRARIO ROSIBEL GUTIERREZ MALDONADO, en ¢l cual
concluye que se declare con lugar la accidon de inconstitucionalidad planteada en los términos
expresados por esta representacion fiscal, por razéon de contenido y de manera total. (Folios 73
al 84 de la garantia de mérito).

4. En fecha doce de octubre de dos mil veintidds, se tuvo por presentado el escrito de amicus curiae
de parte del Abogado Marlon Osmin Donaire Coello, actuando en forma personal y a favor de
la Universidad Olga y Manuel Ayau, LLC (UOMAC) y se tuvo por emitido el dictamen de la
fiscalia en tiempo y forma. (Folio 86 de la garantia de mérito).

5. En fecha siete de febrero de dos mil veinticuatro la Sala de lo Constitucional someti6 el presente
asunto a discusion, votacion y fallo, sin alcanzar la unanimidad requerida', por lo que se remiti6
al pleno de la Corte Suprema de Justicia en cumplimiento a lo que dispone el articulo 316

! Votaron el proyecto de sentencia de manera mayoritaria los honorables magistrados: Sonia Marlina Dubén Villeda
(ponente y presidenta de la Sala), Wagner Vallecillo Paredes y Francisca Villela Zavala a favor de la declaratoria de
inconstitucionalidad, siendo el fallo de la siguiente manera: “FALLA: 1. Declarando CON LUGAR ex tunc o de origen
la garantia de inconstitucionalidad interpuesta por razén de contenido por el Doctor FRANCISCO JOSE HERRERA
ALVARADO, en su condicion de Rector de la Universidad Nacional Autonoma de Honduras, UNAH, contra el
articulo 34 del Decreto Legislativo No. 120-2013 que contiene la Ley Orgénica de las Zonas de Empleo y Desarrollo
Econdémico (ZEDE), aprobada el doce de junio de dos mil trece por el honorable Congreso Nacional de la Republica
de Honduras y publicado en el Diario Oficial La Gaceta No. 33,222 de fecha seis de septiembre de dos mil trece. 2.
Declarando DE OFICIO Y POR MANDATO IMPERIOSO E INELUDIBLE del articulo 375 de la Constitucion de la
Republica de Honduras, la inconstitucionalidad total y de origen o ex tunc del Decreto Legislativo No. 236-2012
aprobado en fecha veintitrés de enero del dos mil trece por el Congreso Nacional de la Reptblica, y ratificado mediante
Decreto Legislativo No. 9-2013, publicado en La Gaceta, Diario Oficial de la Republica de Honduras No. 33,080, de
fecha veinte de marzo del dos mil trece, que contiene la reforma a los articulos 294, 303 y 329 de la Constitucion de
la Republica, mediante la cual se autoriza la creacion de las ZONAS DE EMPLEO Y DESARROLLO (ZEDE); y, el
resto para completar la totalidad del Decreto Legislativo No. 120-2013, emitido por el Congreso Nacional de la
Republica, en fecha doce de junio del dos mil trece y publicado en La Gaceta, Diario Oficial de la Republica No.
33,222, de fecha seis de septiembre del dos mil trece, que contiene la LEY ORGANICA PARA LA
IMPLEMENTACION DE LAS ZONAS DE EMPLEO Y DESARROLLO ECONOMICO (ZEDE) y en aplicacion
del articulo 90 de la Ley Sobre Justicia Constitucional. En consecuencia: UNICO: Se restituye el texto de la
Constitucion de la Republica en su version previa a las reformas de los articulos 294, 303 y 329 de la Constitucion de
la Republica que, han tenido como proposito crear las REGIONES ESPECIALES DE DESARROLLO (red), mejor
conocidas como “ciudades modelo” y las ZONAS DE EMPLEO Y DESARROLLO (ZEDEs). Y MANDA: 1. Que en
virtud de no existir unanimidad en el presente asunto se proceda de conformidad a lo establecido por el articulo 316
de la Constitucion de la Republica y el articulo 8 de la Ley Sobre Justicia Constitucional, remitiendo los antecedentes
a la Presidencia de este Poder del Estado para los efectos legales consiguientes. Redact6 la Magistrada Sonia Marlina
Dubén Villeda. NOTIFIQUESE.” Disintieron los honorables magistrados: Luis Fernando Padilla Castellanos e Isbela
Bustillo Hernandez, quienes votaron el proyecto cuya parte resolutiva dice asi: “Somos del parecer porque se declare
SIN LUGAR EL RECURSO DE INCONSTITUCIONALIDAD por las razones antes expuestas, interpuesto por el
sefior Francisco José Herrera Alvarado, en contra del articulo 34 de la Ley Organica de las Zonas de Empleo y
Desarrollo Econémico (ZEDE), Decreto Legislativo 120-2013”
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reformado de la Constitucion de la Republica en relacion con el 8 de la Ley Sobre Justicia
Constitucional, con la finalidad de que se dicte la sentencia definitiva correspondiente.

FUNDAMENTACION JURIDICA.
1. Sobre la garantia de inconstitucionalidad.

De conformidad con el articulo 184 de la Constituciéon de la Republica, la garantia de
inconstitucionalidad podra ser declarada por razon de forma o de contenido. Asimismo, se
dispone que le compete a la Corte Suprema de Justicia, el conocimiento y la resolucion
originaria y exclusiva de dicha garantia y deberd pronunciarse con los requisitos de las
sentencias definitivas.

2. Examen sobre la legitimacion activa de quien interpone la garantia de inconstitucionalidad
y en este caso especial de la Corte Suprema de Justicia.

Para la Sala de lo Constitucional, la Universidad Nacional Auténoma de Honduras detenta la
legitimacion necesaria para cuestionar la constitucionalidad de la norma citada, debido a que,
en este caso en particular, su interés es propio, directo y legitimo. Aunque el articulo 34
impugnado no se encuentra en vigencia, debido a que se encuentra contenido en el ya derogado
Decreto Legislativo No. 120-2013 o Ley Organica de las Zonas de Empleo y Desarrollo
Econémico (ZEDE)? , es importante sefialar que para este alto tribunal de justicia, lo anterior
no obsta para conocer, dar curso y pronunciarse en relacion con la presente accion de
inconstitucionalidad por las razones que se explicaran en su momento oportuno de forma mas
amplia y concienzuda. Por ahora, es suficiente sefialar que el objeto de la presente
inconstitucionalidad, atafie al contenido irreformable de la Constitucion dispuesto en el articulo
374 constitucional; por lo que de conformidad a lo que establece el articulo 375 constitucional,
todo ciudadano, sea autoridad o no, ostenta la legitimacion activa suficiente y necesaria para
exigir que se mantenga o restablezca la efectiva vigencia de la Constitucion. De manera que,
como es posible constatar a grado de certeza, para este alto tribunal de Justicia el asunto de
marras no solo es la contravencion de la norma 34 del Decreto Legislativo No. 120-2013, tal
como ha referido el impetrante, sino que abarca a todo un sistema actualmente vigente en la
Constitucion y que es espurio debido a que nacio6 de actos que suplantaron la voluntad soberana
que reside en el Constituyente originario. Como consecuencia de ello, en este asunto en
particular cualquier persona esté legitimada para interponer y exigir la inconstitucionalidad que
restaure el orden constitucional vulnerado. Todo lo anterior queda debidamente explicado, una
vez que se advierte que la creacion de las zonas de empleo y desarrollo econdmico atenta contra
temas que son indisponibles para el Congreso Nacional, como ser: El territorio y la forma de
gobierno, por lo que la Corte Suprema de Justicia debe de oficio en este proceso o a peticion de

2 Dicha norma fue derogada el veintiséis de abril de dos mil veintidos mediante el Decreto Legislativo No. 33-2022.
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cualquier persona, proceder a restituir el contenido irreformable de la Constitucion de la
Republica. Al final, que quede claramente establecido que este examen de constitucionalidad,
si bien es cierto ha nacido en virtud de la garantia bajo estudio, no se encuentra limitado al
articulo 34 reprochado de inconstitucionalidad, sino que abarca a todo el marco juridico todavia
subsistente que le da origen, o sea, las reformas constitucionales y el resto de normas que
violentan la voluntad soberana del Constituyente originario; por lo que procede seguir con el
examen de fondo del presente caso.

3. Resumen de los argumentos en que se apoya la UNAH para interponer la garantia de
inconstitucionalidad de mérito.

La UNAH interpuso la inconstitucionalidad por razén de contenido del articulo 34 del Decreto
Legislativo numero 120-2013 que contiene la Ley Organica de las Zonas de Empleo y
Desarrollo Econémico (ZEDE), con fundamento en los motivos y argumentos que a
continuacion se resumen.

3.1. Motivo uno de inconstitucionalidad. Vulneracion al articulo 160 de la
Constitucion de la Republica.

Sefiala la UNAH que se solicita la declaracion de inconstitucionalidad con efectos
derogatorios del articulo 34 que literalmente dice: “Articulo 34. Las Zonas de Empleo
y Desarrollo Econdémico (ZEDE) debe establecer sus propias politicas educativas y
curriculares en todos los niveles. El ejercicio de las profesiones o grados académicos
dentro de las Zonas de Empleo y Desarrollo Econdémico (ZEDE) no estara
condicionado a colegiacidn o asociacion. No obstante, las autoridades de las Zonas de
Empleo y Desarrollo Econdmico (ZEDE) podran requerir la acreditacion académica
correspondiente para el ejercicio de determinadas profesiones.” Segun lo expresa la
UNAH por medio de su representante legal, esta disposicion vulnera de forma
manifiesta el articulo 160 de la Constitucion debido a que esta ltima establece, con
caracter mandatorio, que la educacion superior y profesional es su atribucion exclusiva
y, que por esta razon, constitucionalmente se dispone, en el tercer parrafo del articulo
vulnerado, que: “... solo tendran validez oficialmente los titulos de caracter académico
otorgados por la Universidad Nacional Autébnoma de Honduras, asi como los otorgados
por las universidades privadas y extranjeras, reconocidos todos ellos por la Universidad
Nacional Auténoma de Honduras...”, “es la tnica facultada para organizar, dirigir y
desarrollar la educacion superior y resolver sobre las incorporaciones de profesionales
egresados de universidades extranjeras”. El impetrante sefiala que, consecuentemente
con lo anterior, el parrafo tercero del articulo 160 constitucional, reconoce la creacion
y funcionamiento de universidades privadas, las cuales deberan operar bajo el marco
constitucional que sea el resultado del disefio de la UNAH, quien es la tinica entidad
con esa atribucion exclusiva, pues es su responsabilidad la organizacion, direccion y
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desarrollo de la educacion superior y profesional. Para el censor, el articulo 34
contradice flagrantemente lo dispuesto en el articulo 160 constitucional, porque otorga
a las ZEDE:s la facultad de, “establecer sus propias politicas educativas y curriculares
en todos los niveles”. Para el censor entonces, el articulo 34 promueve la disgregacion
del sistema educativo, distorsiondndolo, porque al eliminar el control exclusivo
atribuido constitucionalmente a la UNAH, se estimula la formulacién de tantas
politicas educativas como ZEDEs existan y cada una de ellas con la orientacién que
decida cada ZEDE, de manera que los profesionales formados en los sistemas
educativos de las ZEDEs seran egresados sin conciencia de los problemas nacionales,
ni del deber de contribuir a la transformacion de la sociedad hondurefia.

3.2. Motivo dos de inconstitucionalidad. Vulneracion al articulo 151 de la
Constitucion de la Republica.

El representante de la UNAH transcribe el articulo 151 constitucional, asi: “Articulo
151. La educacion es funcion esencial del Estado para la conservacion, el fomento y
difusion de la cultura, la cual debera proyectar sus beneficios a la sociedad sin
distincion de ninguna naturaleza. La educacion nacional sera laica y se fundamentara
en los principios esenciales de la democracia, inculcara y fomentara en los educandos
profundos sentimientos hondureiistas y debera vinculare directamente con el proceso
de desarrollo econdmico y social del pais. Senala el censor que este mandato
constitucional concierne a la educacion de todos las personas hondurefias y extranjeras
que residen en el pais; y, que consagra los atributos de la educacion hondurefia en
todos los niveles del sistema educativo, incluido el universitario. Agrega que, la no
discriminacion en la educacion es una condicidn sine qua non en la prestacion del
servicio, sea por entidades estatales como privadas; y, que velar porque la educacion
se imparta sin discriminacion de ninguna naturaleza es mision del Estado hondurefo.
Pero que es su posicion que el articulo 34 de la Ley Organica de las ZEDE, vulnera
esta disposicion constitucional porque atribuye a cada ZEDE la facultad de formular
politicas propias en la prestacion del servicio de educacidn, sin la direccion,
supervision y evaluacion estatal, que, en el nivel superior y profesional, es
responsabilidad de la UNAH. Luego, sefiala que la educacion debe ser laica, para
permitir que los educandos de todas las religiones tengan acceso al conocimiento con
una vision estrictamente cientifica, y para garantizar que el sistema educativo no se
oriente hacia alguna de las religiones existentes, en perjuicio de los que profesan la fe
en religiones distintas. Asi explica el impetrante de la presente inconstitucionalidad,
el proposito del constituyente al momento de conferir al Estado en general y, en
particular a la UNAH Ia responsabilidad de vigilar el nivel superior y profesional.
Sefiala que la democracia es otro valor que debe promover la ensefianza, para que el
educando lo integre al universo de sus valores personales, lo inspire en todos los actos
de su vida, publicos o privados. Pero, seglin el censor, este atributo de la educacion
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solo puede ser garantizado por una tutela efectiva del Estado, particularmente en esas
areas en donde operaran las ZEDEs. Para el censor, las ZEDEs, no podran garantizar
la vinculacion de la educacion con el proceso de desarrollo econdmico y social del
pais, haciendo alusion a las razones siguientes: “... porque seran areas separadas de
Honduras que operaran independientemente, con un gobierno propio, tribunales
especiales, regimenes tributarios y aduanero propio, régimen monetario y financiero
propios y seguridad propia. Las dinamicas sociales y econdémicas de las ZEDE fluiran
en interés de éstas exclusivamente, sin vinculacion alguna con Honduras. Nada las
vinculara, entonces, al desarrollo econdmico y social de Honduras, por lo que la
educacion no tendra entre sus prioridades este atributo exigido por la Constitucion”.
Finaliza, exponiendo que el impedir que la UNAH cumpla con su misién de garantizar
la vinculacion de la ensefianza con el proceso de desarrollo econdémico y social de
pais, es promover la formacion de profesionales desprovistos del deber que genera la
conciencia de ser parte del proceso del desarrollo del pais, contribuyendo al mismo
con sus capacidades profesionales.

3.3. Motivo tres de inconstitucionalidad. Vulneracion al articulo 329 constitucional
porque el articulo 34 lo excede en su texto y en su espiritu.

El censor manifiesta que el articulo 329 de la Constitucion no atribuye a las ZEDEs
facultad alguna en materia de educaciéon y no reformd los articulos 151 y 160
constitucionales, que son los vulnerados por el articulo 34, cuya declaracion de
inconstitucionalidad e inaplicabilidad, con efectos derogatorios. No obstante, este
articulo 34 declara que las ZEDEs deben establecer sus propias politicas educativas y
curriculares en todos los niveles. Indica que los articulos 151 y 160 constitucionales,
no sufrieron menoscabo alguno, ni en su texto ni en su espiritu con la reforma
constitucional del articulo, siendo que, este Gltimo desarrolla la ley orgénica de las
ZEDES. Por consiguiente, la atribucion concedida por el articulo 34 del Decreto
Legislativo No. 120-2013, en relacion con la educacion, transgrede esa reforma,
porque exorbita sus limites, atribuyendo a las ZEDES funciones estatales que no
menciona expresamente la reforma, vulnerando con ello el mismo articulo 329y, a la
vez, transgrede lo dispuesto en los articulos 151 y 160 porque desconoce el principio
de que la educacion es funcion del Estado y el principio de la atribucion exclusiva de
la UNAH de dirigir, organizar y desarrollar la educacion superior y profesional. El
censor argumenta que, si el articulo 329 constitucional no menciona expresamente que
las ZEDES “podran establecer sus propias politicas educativas y curriculares en todos
los niveles”, entonces, el Congreso Nacional carecia de la potestad de incluir en la ley
que regulaba dicho articulo, materias que implicaban menoscabar valores, principios
y reglas constitucionales, como los contenidos en los articulos 151 y 160. Con la
violacion al articulo 329 constitucional, por el articulo 34 cuya declaratoria de
inconstitucionalidad e inaplicabilidad se solicita, se violan también los articulos 151 y
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160 porque restringe sus alcances, impidiendo que el Estado y la UNAH cumplan con
su mision constitucional en materia de educacioén en determinadas areas geograficas,
en las cuales solamente podran decidir, en materia de educacion, las autoridades de
las ZEDES.

3.4. Motivo cuatro de inconstitucionalidad. Vulneracion de tratados y convenios
internacionales ratificados por Honduras en materia de educacion.

El articulo 34 del Decreto Legislativo No. 120-2013, también vulnera disposiciones
internacionales suscritas y ratificadas por Honduras, que obligan a los Estados Parte a
armonizar los procesos de acreditacion profesional y de educacion superior, al permitir que
las ZEDE establezcan sus propias politicas educativas y de acreditacion y con ello se
separan no s6lo del mandato constitucional, sino del internacional y se crea una estructura
paralela a la ya existente por mandato constitucional, contraviniendo los articulos 151 y
160. Entre los instrumentos internacionales, quien impetra la garantia, Relaciona al
Convenio Regional de Convalidacion de Estudios, Titulos y Diplomas de Educacion
Superior en América Latina y el Caribe de 1974, el cual dispone que se debera avanzar y
dinamizar la movilidad académica para afianzar el acceso a la educacion como un derecho
humano y un bien publico, sin discriminacion de ninguna naturaleza.

Establece en su articulo 2:

“I. Que los Estados contratantes declaran su voluntad de:

a) Procurar la utilizaciéon comun de los recursos disponibles en materia de
educacion, poniendo sus instituciones de formacion al servicio del
desarrollo integral de todos los pueblos de la region, para lo cual deberan
tomar medidas tendientes a:

1)  armonizar en lo posible las condiciones de admision en las
instituciones de educacion superior de cada uno de los Estados;

i1)  adoptar una terminologia y criterios de evaluacion similares con
el fin de facilitar la aplicacion del sistema de equiparacion de
estudios: [...]; ¢) promover la cooperacion interregional en lo
referente al reconocimiento de estudios y titulos:

2. Los Estados contratantes se comprometen a adoptar todas las medidas necesarias,
tanto en el plano nacional como internacional, para alcanzar progresivamente
estos objetivos, principalmente mediante acuerdos bilaterales, subregionales 60
regionales, asi como via de acuerdos entre instituciones de educacion superior y
aquellos otros medios que aseguren la cooperacion con las organizaciones y
organismos internacionales y nacionales competentes:” Posteriormente sefiala
que estos objetivos fueron renovados en la Convenciéon mundial sobre el
reconocimiento de las cualificaciones relativas a la educacion superior, del afio
2019, integrada por representantes de 23 Estados miembros de la UNESCO, entre
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ellos Honduras, en la cual se definieron compromisos de Estado, entre ellos,
facilitar la movilidad académica internacional y promover el derecho de las
personas, a que se evaltien sus calificaciones de educacion superior de manera
justa, transparente y no discriminatoria. Tomando como base los convenios
regionales de reconocimiento y fortaleciendo su coordinacion, revisiones y
logros, se definen como objetivos los siguientes: “Articulo II: 1. promover 3
fortalecer la cooperacion internacional en la esfera de la educacion superior. [...]
4. proporcionar un marco global inclusive para el reconocimiento justo,
transparente, consistente, coherente, oportuno y fiable de las cualificaciones
relativas a la educacion superior,

5. respetar, defender y proteger la autonomia y la diversidad de las instituciones y

los sistemas de educacion superior; [...]

7. promover una cultura de aseguramiento de la calidad en las instituciones y los
sistemas de educacion superior y desarrollar las capacidades necesarias para
lograr la fiabilidad, la consistencia y la complementariedad en materia de
aseguramiento de la calidad, marcos de cualificacion y reconocimiento de las
cualificaciones, a fin de apoyar la movilidad internacional. Para facilitar el
reconocimiento de las cualificaciones de educacion superior, los Estados partes
se comprometen, a aplicar la convencidon por conducto de los organismos
pertinentes, en particular los centros nacionales de informacion o entidades
similares (articulo XIII Estructuras nacionales de aplicacion. 1).” Ante esto, el
censor indica que dicho compromiso s6lo puede garantizarlo el Estado de
Honduras por medio de la Universidad Nacional Autonoma de Honduras, a quien
se le ha delegado, por mandato constitucional, la atribucion de organizar, dirigir
y desarrollar la educacion superior del pais y resolver sobre las incorporaciones
de profesionales egresados tanto de universidades nacionales como extranjeras.
Menciona también los compromisos internacionales ratificados con la firma del
Convenio Regional de Reconocimiento de Estudios, Titulos y Diplomas de
Educacion Superior en América Latina y el Caribe del afio 2019, que en su
articulo II-Objetivos. dice: “Dispone, que los Estados Partes se comprometen a
adoptar todas las medidas necesarias para alcanzar progresivamente los objetivos
de este convenio, colaborando con los otros Estados Partes de la region mediante
acuerdos bilaterales regionales o regionales, orientados a: I [1:3 Promover la
armonizacion de los sistemas de educacion superior para el reconocimiento de
estudios, titulos y diplomas y facilitar el reconocimiento de titulos profesionales
para su uso de acuerdo con las normativas nacionales; 4. Armonizar en lo posible
las condiciones de admisiéon en las instituciones de educacion superior
autorizadas o reconocidas, para garantizar un acceso con equidad e inclusion y
para promover la movilidad académica entre los Estados Partes, [17 Promover
la cooperacion interregional e intrarregional para facilitar el reconocimiento de
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estudios, titulos y diplomas [...]” Finalmente, sefiala el Convenio sobre el
ejercicio de profesiones universitarias y reconocimiento de estudios
universitarios, suscrito por Honduras el 22 de junio de 1962, ratificado mediante
Decreto Legislativo numero 87 del afio 1963 y publicado en La Gaceta, Diario
Oficial de la Republica No. 18,014 del 3 de julio de 1963, el cual promueve la
integralidad en cuanto al ejercicio y reconocimiento de estudios universitarios a
nivel centroamericano, con base en el cumplimiento de los requisitos y
formalidades exigidos por cada uno de los Estado Parte. Segun expone el censor,
todos estos instrumentos regionales e internacionales obligan al Estado de
Honduras a buscar y mantener la armonia en sus politicas y procesos en materia
de educacion superior y de acreditacion profesional, funcion delegada por
mandato constitucional a la Universidad Nacional Auténoma de Honduras, tinica
facultada para organizar, dirigir y desarrollar la educacioén superior y resolver
sobre las incorporaciones de profesionales egresados de cualquier universidad,
sea nacional o extranjera. En definitiva, para el impetrante de
inconstitucionalidad, el articulo 34 de la Ley Organica de las ZEDEs, rompe con
la integralidad y armonizacion de las politicas del pais, las cuales se plantean
como objetivos y compromisos de Estado en relacion con el resto de
instituciones de educacion superior de la region latinoamericana y del Caribe, al
permitir que las ZEDEs establezcan sus propias politicas educativas y de
acreditacion.

4. Resumen de escrito de amicus curiae presentado por Marlon Osmin Donaire Coello en su
condicion personal y en beneficio y representacion de la Universidad Olga y Manuel Ayau
Cordéon LLC (UOMAC).

Consta en autos el escrito de amicus curiae presentado por Marlon Osmin Donaire Coello en su
condicion personal y en beneficio y representacion de la Universidad Olga y Manuel Ayau Cordon
LLC (UOMAC). Dicho escrito tiene como proposito acercar a este alto tribunal de justicia, el
andlisis elaborado por el Abogado Jorge Constantino Colindres para efectos de demostrar la
improcedencia de la presente garantia de inconstitucionalidad, basandose en que al amparo del
articulo 329 reformado de la Constitucion de la Republica, no son aplicables dentro del ambito
territorial que ocupan las ZEDEs los articulos 156, 159, 160 y 177 también de la Constitucion. Se
sefiala que la presentacion de la garantia de inconstitucionalidad de mérito, denota una grave falta
de comprension del funcionamiento del régimen especial denominado ZEDEs y las obligaciones
internacionales del Estado hondurefio en el marco del Derecho Internacional Publico,
especificamente con relacion a la obligacion estatal de garantizar la permanencia del articulo 34
en mencion, en virtud de los acuerdos de estabilidad suscritos al amparo de los articulos 12.2 y 45
de la Ley organica de las ZEDEs y de los tratados internacionales ratificados por el Estado de
Honduras. Adjunto al escrito de amicus curiae, fueron presentados los documentos siguientes: 1.
Opinion juridica elaborada por el Abogado Jorge Constantino Colindres en calidad de amicus
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curiae, en relacion con la constitucionalidad del articulo 34 de la Ley Organica de las ZEDE y la
obligacion del Estado de Honduras de garantizar su permanencia y vigencia. 2. Certificado de
organizacion de la Universidad Olga y Manuel Ayau Cordon, LLC (UOMAC), certificado del
Registro de entidades de préspera ZEDE y demas documentos societarios de la 8 UOMAC,
acreditando el origen guatemalteco de los inversores y desarrolladores de la universidad. 3.
Convenio de Convivencia con clausula de estabilidad juridica suscrito entre el Secretario Técnico
de Préspera ZEDE y la Universidad Olga y Manuel Ayau (UOMAC), de conformidad con los arts.
12.2 y 45 de la Ley organica de las ZEDE. 4. Resena informativa sobre UOMAC.

4.1. Opinion juridica elaborada por el Abogado Jorge Constantino Colindres.

En dicho documento se sefala que la autonomia de las ZEDEs, esta delimitada en el
articulo 329 constitucional reformado, el cual autoriza el establecimiento de zonas sujetas
a un régimen especial diferente al sujeto al resto del territorio nacional. Dicho articulo,
prescribe lo siguiente: “Estas zonas estan sujetas a la legislacion nacional en todos los
temas relacionados a soberania, aplicacion de la justicia, defensa nacional, relaciones
exteriores, temas electorales, emision de documentos de identidad y pasaportes”. En
relacién con lo anteriormente transcrito, el autor del documento hace la observacion de que
el legislador de forma clara y consciente, excluy6 de la lista de normas que si estan sujetas
a las ZEDEs (contenidas en el articulo 329 constitucional), lo relacionado a temas de
educacion superior. Sefiala que la intencion de la reforma constitucional (articulo 329) es
dotar de alto grado de autonomia a ciertas zonas del pais sin renunciar a la soberania. En
dicho articulo 329 se ordena que la Ley Organica que desarrolle lo referente a las zonas,
debe establecer la normativa que sera aplicable dentro de las ZEDEs; en virtud de lo cual,
el articulo 329 constitucional autoriza al legislador para que incluya dentro de la Ley
Orgénica, la normativa aplicable dentro de las ZEDEs, en virtud de esta facultad
constitucional concedida es que el articulo 34 no es inconstitucional. En el documento se
hace la salvedad de que el término legislacion nacional referido en el articulo 329
constitucional, abarca tanto la ley constitucional como la ley ordinaria, de manera que la
facultad de reforma esté sujeta a las atribuciones del Congreso Nacional comprendidas en
el articulo 205 numerales 1 y 10 y 373 de la Constitucion de la Republica. EI Congreso
Nacional, como poder constituyente derivado, procedid de acuerdo con sus facultades
constitucionales a la reforma de los articulos 294, 303 y 329 constitucionales, creando
zonas sujetas a un régimen especial en cuyo ambito espacial de competencia, solo aplican
las normas constitucionales y ordinarias legales que establece el articulo 329 de la
Constitucion y los articulos 8 y 41 de la Ley Orgénica de las ZEDE, con el objetivo de:
“otorgar altos grados de autonomia a ciertas zonas del pais, sin que ello implique renunciar
a la soberania”. En el documento se menciona que la Sala de lo Constitucional comparte el
criterio anteriormente expuesto, tal como fue expuesto por este alto tribunal en un
documento oficial presentado en la X Conferencia Iberoamericana de Justicia
Constitucional celebrada del 12 al 15 de marzo del 2014, en Santo Domingo, Republica
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Dominicana. A la pregunta nimero 10 que se le formul6 a la Sala de lo Constitucional:
“(Existen normas constitucionales de aplicaciéon exclusiva a determinados ambitos
territoriales en el Estado? ;Cual es el alcance territorial de la eficacia de la Constitucion?”’
A lo cual la Sala [de lo] Constitucional respondié lo siguiente: “En el titulo VI de la
Constitucion en lo referente al régimen econdmico, se establecen las zonas de empleo y
desarrollo econdomico. Dispone el texto constitucional que el Congreso Nacional al aprobar
la creacion de zonas sujetas a regimenes especiales, debe garantizar que se respeten en su
caso la sentencia emitida por la Corte Internacional de Justicia de La Haya el 11 de
septiembre de 1992 y lo dispuesto en los articulos 10, 11, 12, 13, 15y 19 de la Constitucién
referentes al territorio. Se establece que estas zonas estan sujetas a la legislacion nacional
en todos los temas relacionados a soberania, aplicacion de justicia, defensa nacional,
relaciones exteriores temas electorales, emision de documentos de identidad y pasaportes.
La Constitucion establece que el Golfo de Fonseca debe sujetarse a un régimen especial de
conformidad al Derecho Internacional, a lo establecido en el articulo 10 Constitucional y
el presente articulo; las costas hondurefias del Golfo y del Mar Caribe quedan sometidas a
las mismas disposiciones constitucionales”. El compareciente aprovecha a sefialar que,
segun lo expuesto por la misma Sala de lo Constitucional, hay normas constitucionales que
aplican solo en determinadas partes del territorio nacional y que, en el caso de las ZEDE,
solo son aplicables en su ambito espacial de competencia, las normas constitucionales
relativas a la soberania territorial, aplicacion de justicia, relaciones exteriores, temas
electorales y emision de documentos de identidad y pasaportes. De manera que, la
legislacion nacional en materia de educacion superior no es aplicable en las zonas de
empleo y desarrollo econdmico. Esto de conformidad a lo dispuesto por el articulo 329 de
la Constitucion de la Republica, por lo que no son aplicables dentro del &mbito espacial de
competencia de las ZEDE, los articulos 158, 159, 160 y 167 de la Constitucion (relativos
a la educacion superior), las cuales estan sujetas a un régimen especial de gobernanza. El
amicus curiae asemeja la autonomia de las ZEDE a la autonomia municipal, delimitadas
ambas por la ley. En consecuencia, segun esta opinion, la no aplicacion de los articulos
156, 159, 160 y 177 de la Constitucion, dentro del ambito espacial de competencia de las
ZEDE, como resultado del efecto que provoca el régimen especial habilitado con la
reforma constitucional del articulo 329 constitucional, permite que el articulo 34 ahora
impugnado, establezca que las zonas especiales estan autorizadas y obligadas a establecer
sus propias politicas educativas y curriculares en todos los niveles. De manera que, en
conclusion, el articulo 34 de la Ley Organica de las ZEDE no contraviene los preceptos de
la Constitucion de la Republica, en virtud de que su aplicabilidad se circunscribe al &mbito
espacial de competencia de las ZEDEs, donde no son aplicables los preceptos
constitucionales relativos a la educacion superior segun lo establece el articulo 329 de la
Constitucion. Por otra parte, sefiala el documento que acompana el amicus curiae que, de
conformidad con el articulo 374 de la Constitucion, no son articulos pétreos los articulos
156, 159, 160 y 177 de la Constitucion, por lo que estan sujetos a reforma por el Congreso
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Nacional. De conformidad con los articulos constitucionales 373 y 210 numeral 10, el
Congreso Nacional puede reformarlos, derogarlos o interpretarlos. Otro argumento a favor
de la constitucionalidad del articulo 34 de la Ley Orgénica de las ZEDE se basa en que el
régimen especial de las ZEDE, forma parte integral del bloque de constitucionalidad del
Estado de Honduras, no solo por estar contemplado en los articulos 294 y 303 de la
Constitucion, sino ademas, porque la permanencia de todos y cada uno de los articulos de
la Ley Organica de las ZEDE es una obligacion internacional del Estado de Honduras. El
autor del documento que se acompana es del parecer que el régimen ZEDE forma parte del
Derecho Internacional de Inversiones, que obliga al Estado de Honduras a reconocer y
tutelar las inversiones realizadas en dicho régimen especial. Menciona que en el presente
caso, la Universidad Olga y Manuel Ayau Cordon (UOMAC) es una entidad de capital
guatemalteco, domiciliada en la zona de empleo y desarrollo econdmico denominada
“Préspera ZEDE”, en St. John’s Bay, Roatan, Islas de la Bahia y se dedica a ofrecer
oportunidades de educacion superior a bajo costo a través de mecanismos innovadores de
ensefianza en linea, lo que realiza bajo el amparo juridico de la normativa interna de
Prospera ZEDE vy el articulo 34 de la Ley Organica de las ZEDE. Agrega que, la Republica
de Guatemala es parte del Tratado de Libre Comercio, entre Centroamérica, los Estados
Unidos de América y Republica Dominicana (CAFTA-DR), lo cual implica un deber del
Estado de Honduras de brindar un trato justo y equitativo, asi como la proteccion y
seguridad plena de los inversionistas y la inversion. Asimismo, la Universidad UOMAC
goza del trato de nacion mas favorecida, segun el cual el Estado de Honduras esta obligado
a extender a UOMAC un trato no menos favorable que el trato otorgado, en circunstancias
similares, a las inversiones e inversionistas de cualquier otro pais. La clausula de nacion
mas favorecida contemplada en el CAFTA- DR constituye una promesa del Estado de
Honduras de que extenderd a los inversionistas de los Estados Parte del CAFTA- DR
cualquier garantia o mejor tratamiento que haya ofrecido a los inversionistas de otros
Estados que no son parte del CAFTA-DR. En el caso que nos ocupa, la UOMAC es una
inversion de capital guatemalteco, y, por tanto, el Estado de Honduras tiene una obligacion
internacional de extenderle a UOMAC cualquier garantia o beneficio que le haya extendido
a los inversionistas de cualquier otro pais. El articulo 18 del Tratado de Inversion Bilateral
entre Honduras y Kuwait garantiza a los inversionistas de Kuwait una permanencia minima
de 50 afios de los articulos 294, 303 y 329 de la Constitucion de la Republica y la Ley
Orgénica de las Zonas de Empleo y Desarrollo Econémico (ZEDE). Se senala que en el
caso de las inversiones realizadas bajo el régimen de ZEDE o las que se encuentren
ubicadas en un area del territorio de la Republica de Honduras que haya sido designada
como una ZEDE, la Republica de Honduras declara que todas las disposiciones previstas
en los articulos 294, 303 y 329 de la Constitucion de la Republica de Honduras, los de la
Ley Orgénica de ZEDE y todos los derechos, condiciones, procedimientos y protecciones
ya sean explicitos o implicitos, incluidos en los mismos respectivamente, se mantendran
como garantia y deben ser garantizados a las inversiones y los inversionistas del Estado de
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Kuwait por un plazo no menor de cincuenta (50) afios. El articulo 10.4 del CAFTA-DR? y
el articulo 32 de la Ley Organica de las ZEDE contemplan el principio de nacion mas
favorecida, mediante el cual se extiende a los inversionistas de Guatemala cualquier mejor
tratamiento que el Estado de Honduras haya otorgado a otro socio comercial. En este
sentido, la garantia de permanencia minima de 50 afios del régimen ZEDE que el Estado
de Honduras ofrece a los inversionistas de Kuwait, se extiende por virtud del CAFTA-DR
a los inversionistas de los Estados Unidos de América y las Republicas de Guatemala, El
Salvador, Nicaragua, Costa Rica y Republica Dominicana. El articulo 10.4 del CAFTA-
DR, literalmente dispone: “Articulo 10.4: Trato de nacion mas favorecida. 1. Cada Parte
otorgara a los inversionistas de otra Parte un trato no menos favorable que el que otorgue,
en circunstancias similares, a los inversionistas de cualquier otra Parte o de cualquier pais
que no sea Parte en lo referente al establecimiento, adquisicion, expansion, administracion,
conduccion, operacion y venta u otra forma de disposicion de inversiones en su territorio.
2. Cada Parte otorgara a las inversiones cubiertas, un trato no menos favorable que el que
otorgue en circunstancias similares a las inversiones en su territorio de inversionistas de
cualquier otra Parte o de cualquier pais que no sea Parte en lo referente al establecimiento,
adquisicion, expansion, administracion, conduccion, operacion y venta u otra forma de
disposicion de inversiones”. Se citan los articulos 26* y 27°de la Convencién de Viena
sobre el derecho de tratados, segun los cuales el Estado de Honduras debe cumplir de buena
fe las obligaciones adquiridas en virtud de tratados internacionales, no pudiendo invocar
disposiciones de derecho interno para evadir su cumplimiento. Cita también el articulo 2
de la Ley Sobre Justicia Constitucional, que establece como regla de interpretacion y
aplicacion, que sus disposiciones sean interpretadas y aplicadas siempre de manera que
aseguren una eficaz proteccion de los derechos humanos y el adecuado funcionamiento de
las defensas del orden juridico constitucional. Por otra parte, manda a que dicha
interpretacion y aplicacion se haga de conformidad con los instrumentos internacionales
sobre derechos humanos vigentes en la Reptiblica de Honduras, tomando en consideracion
las interpretaciones que de ellos hagan los tribunales internacionales. Es por ello, que
estima que el Estado de Honduras tiene la obligacion internacional de garantizar la
permanencia y vigencia de todos y cada uno de los articulos del Decreto Legislativo
numero 120-2013, incluyendo el 34 cuya inconstitucionalidad se pretende. Se menciona de
igual forma, el contrato de estabilidad juridica, conocido también como clausula de

3 Vid. Articulo 10.4 “Trato de nacién mas favorecida” del CAFTA-DR. Ver también articulo 22 de la Ley Organica de
las ZEDE, “Las personas naturales y juridicas que operen dentro de las Zonas de Empleo y Desarrollo Econdmico
(ZEDE) recibiran trato en base al principio de nacion mas favorecida (NMF), para lo cual obtendran la extension
automatica de cualquier mejor tratamiento que se conceda o se haya concedido a las demas partes en un acuerdo de
comercio internacional suscrito por el Estado de Honduras.

4 Vid. “Articulo 26. PACTA SUNT SERVANDA. Todo tratado en vigor obliga a las partes y debe ser cumplido por
ellas de buena fe”.

5 Vid. “Articulo 27. EL DERECHO INTERNO Y LA OBSERVANCIA DE LOS TRATADOS. Una parte no podra
invocar las disposiciones de su derecho interno como justificacion del incumplimiento de un tratado. Esta norma se
entenderd sin perjuicio de lo dispuesto en el articulo 46”.
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estabilizacion, el cual ha permitido el ingreso de diferentes flujos de capitales a
Latinoamérica. Explica que antes de este instrumento, los inversionistas estaban sometidos
a las directrices gubernamentales, las cuales eran modificadas segun el gobierno de turno,
generando incertidumbre. Para evitar esa situacion varios paises® lo han adoptado como
politica publica, de manera que el inversionista tenga la confianza y seguridad de que
aquellos incisos, paragrafos o articulos especificos de las leyes o actos administrativos, que
sean transcendentales para conformar su decision de invertir, no le sean modificados en su
detrimento. Menciona que el Secretario Técnico de Prospera ZEDE estd autorizado por el
Congreso Nacional a suscribir contratos de estabilidad juridica con los inversionistas y
habitantes de Prospera ZEDE, de conformidad con lo establecido en los articulos 12.2 y 45
de la Ley Organica de las ZEDE. En virtud de ello, el 14 de enero del 2022 la Universidad
Olga y Manuel Ayau Cordon (UOMAC) suscribi6 un contrato de estabilidad juridica con
el Secretario Técnico de Préspera ZEDE, de conformidad a lo autorizado por el Congreso
Nacional, donde se le garantiza la estabilidad de la carta de Prospera ZEDE, la Ley
Orgéanica de las ZEDE, los articulos 294, 303 y 329 de la Constitucién y las normativas
internas de Prospera ZEDE. De igual forma, el Secretario Técnico de Prospera ZEDE ha
suscrito Contratos de estabilidad juridica con sesenta y siete entidades legales y 201
personas naturales, garantizando la permanencia y estabilidad de la Ley Organica de las
ZEDE. En consecuencia, en su opinion cualquier accion del Estado de Honduras que
implique la denegatoria de la vigencia y aplicacion del articulo 34 a los beneficiarios de
los contratos de estabilidad juridica, constituye un agravio a los derechos adquiridos por
los inversionistas y habitantes de Prospera ZEDE, incluyendo de su promotor y
organizador, Honduras Prospera Inc., agravio que, considera debera ser indemnizado de
conformidad con la Constitucion de la Republica y el derecho internacional de inversiones.
Seniala que el Estado de Honduras, tiene el compromiso contractual, constitucional e
internacional de tutelar los derechos adquiridos por los inversionistas y habitantes de
Prospera ZEDE. Este compromiso debe ser honrado de buena fe por el Estado de Honduras
e implica garantizar la estabilidad y permanencia del articulo 34 de la Ley Organica de las
ZEDE, asi como todas las demés disposiciones de la ley. Manifiesta que la previsibilidad
juridica es una condicidn sine qua non para el ejercicio de los derechos humanos. Luego,
refiere que la persona humana, fin supremo del Estado, goza de la garantia constitucional
de estabilidad legal y seguridad juridica, para desarrollar sus libertades. Menciona
entonces, que el noventa por ciento de las personas empleadas son hondurefias, quienes por
medio de su trabajo pueden acceder a mejores oportunidades econdmicas y alternativas de
educaciéon. Menciona que la libertad académica contenida en el citado articulo 34 es
fundamental para que las ZEDEs logren sus objetivos, adoptando las mejores practicas
internacionales en materia de educacion con la apertura de nuevas e innovadoras
instituciones de educacion superior como UOMAC. Sefiala que esto se asemeja a la

6 Honduras, Chile, Pert, Colombia, Panama, Ecuador, El Salvador y Venezuela, entre otros.
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estrategia adoptada por los Emiratos Arabes Unidos, cuyo gobierno autorizé una zona
economica especial similar a Prospera ZEDE, para el desarrollo de la Dubéi International
Academic City DIAC, la cual estd formada por veintisiete mil quinientos estudiantes y
ofrece mas de quinientos programas académicos en diferentes campos. Posteriormente, se
expone sobre la dificultad de adoptar mejoras en los planes de estudio de la educacion
superior por la excesiva burocracia y anticuados procesos de reconocimiento e
incorporacion de titulos, razon mas por la que el Poder Legislativo instituy6 las ZEDEs.
Manifiesta que la UOMAC ofrece formacion académica en linea para la obtencion de
licenciaturas que no existian en Honduras o eran de oferta limitada, a la sazon: a)
Licenciatura en ciencias de la sostenibilidad ambiental; b) Licenciatura en ciencias
politicas con énfasis en conflictologia; c) Licenciatura en ciencias de historia de
Mesoamérica; d) Licenciatura en sicopedagogia; y, €) Licenciatura en Sagradas Escrituras;
asimismo, manifiesta que ofrece programas lingliisticos para aprender nuevos idiomas, con
programas para aprender el inglés y el ruso.

4.2. Resefa informativa sobre la UOMAC.

Con relacion a las fundadoras de la UOMAC, se informa que son las madres Inés Ayau
Garcia. Yvonne Lissette Sommerkamp Steiger y Maria Concepcion Alovera
Amistoso, todas de nacionalidad guatemalteca, con residencia en el Monasterio de la
Santisima Trinidad Lavra Mambré. Es un monasterio para mujeres bajo la jurisdiccion del
Patriarcado de Antioquia en Villa Nueva, cerca de Ciudad de Guatemala, el cual a su vez,
fue fundado también por la hermana Inés Ayau y la hermana Maria Amistoso. Se manifiesta
que las fundadoras de la UOMAC tienen un compromiso moral con la democratizacion en
el acceso a la educacion; y, que desde 1996, las monjas emprendedoras lideran el Hogar
Rafael Ayau, el cual ha proveido amparo y educacion hasta el nivel del preparatorio a nifios
desde recién nacidos hasta adolescentes de dieciséis anos de edad. El orfanato es el mas
antiguo y mas grande de Guatemala, ha dado en adopcion a unos 240 niflos y 900 se
graduaron del programa escolar. Aunado a lo anterior, la Madre Inés Ayau tuvo un rol
fundamental en el desarrollo de la Universidad Galileo en Guatemala, un centro de
educacion superior de orientacion tecnoldgica. Siendo la primera universidad
latinoamericana en ofrecer cursos en la prestigiosa plataforma de educacion en linea “edX”.
Como parte del edX, la Universidad Galileo ha logrado registrar un millon de estudiantes
de todo el mundo en sus mas de 40 cursos que brinda en las areas de marketing digital,
inteligencia de negocios, elLeaming programacion, electronica, matematica y
emprendimiento. Se manifiesta que la UOMAC es una institucion privada, apolitica y sin
fines de lucro, con base en los principios de libertad, verdad, justicia y armonia, que
proporciona educacion en linea, basicamente por internet y presencial. Se dan las siguientes
estadisticas, con datos actualizados el 15 de enero de 2021. La UOMAC tuvo 326.009
visitas a la pagina WEB. Ademas 745 de alumnos inscritos en total y 19 alumnos inscritos
en el 2022. Se sefiala que la UOMAC, con el método de educacion en linea, abierto y a
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distancia (ELAD), amplia las oportunidades de estudio, abre el campus virtual, los espacios
académicos y toda la estructura organizativa para promover la educacion y ponerla al
alcance de todas las personas hispanas que tengan el deseo de continuar sus estudios a nivel
de diplomados, licenciaturas u otros. Sefiala que la UOMAC cuenta con un equipo
administrativo y académico internacional multidisciplinario y que estd apoyada por los
“Amigos de UOMAC”, formada por personas o instituciones que comprenden la
importancia del programa educativo de UOMAC y sus costos y quieren participar haciendo
donaciones en especie o efectivo. También son personas que han acompanado el proceso
de formacion de esta universidad y han sido gran un apoyo. De esta forma se suman al
grupo de Amigos de UOMAC ya sea en forma publica o privada. Se informa que la
UOMAC ofrece educacion a aquellos ciudadanos que han terminado su educacion media,
sin importar ubicacion, distancias, edad, capacidad financiera, tiempos y horarios.

5. Resumen de la opinion presentada por el Ministerio Publico.

La fiscal Sagrario Rosibel Gutiérrez Maldonado emitié dictamen en nombre del Ministerio Publico
en el cual fue del parecer porque se declarce CON LUGAR la presente garantia de
inconstitucionalidad. En su analisis juridico determina que se evidencia la existencia de un
conflicto entre el articulo 347 denunciado con las normas constitucionales que cita el representante
legal de la UNAH. Sefala la Fiscal que el conflicto entre normas por el otorgamiento de funciones
a las ZEDES que son exclusivamente de la UNAH por disposicion de la Constitucion de la
Republica de Honduras, transgrede el principio de supremacia constitucional, contemplado en el
articulo 320 de la ley primaria que dispone: “En caso de incompatibilidad entre una norma
constitucional y una legal ordinaria, se aplicard la primera.” Para la Fiscal, la norma transcrita que
contiene dicho principio, opera como una garantia institucional y de competencia, asimismo,
sefiala que esté sujeta a limites institucionales y funcionales tras la consolidacion de un Estado de
Derecho. La Fiscal transcribe el texto constitucional que, sefiala que la UNAH es: “Una institucion
autonoma del Estado, con personalidad juridica, que goza de la exclusividad de organizar, dirigir
y desarrollar la educacién superior y profesional. Contribuird a la investigacion cientifica,
humanistica y tecnoldgica, a la difusion general de la cultura y al estudio de los problemas
nacionales. Debera programar su participacion en la transformacion de la sociedad hondurefia. La
ley y sus estatutos fijardn su organizacion, funcionamiento y atribuciones. Por lo que, en respeto
irrestricto de lo establecido en la Constitucion de la Republica...” De dicha norma, la fiscal
concluye que la Constitucion de la Republica le ha otorgado a la UNAH, total potestad como
institucion unica encargada de dirigir la educacidén superior, asi como también, la potestad de
validar los titulos de caracter académico otorgados por las universidades privadas y extranjeras.

" Vid. “Articulo 34. Las Zonas de Empleo y Desarrollo Econémico (ZEDE) de- ben establecer sus propias politicas
educativas y curriculares en todos los niveles. El ejercicio de las profesiones o grados académicos dentro de las Zonas
de Empleo y Desarrollo Econémico (ZEDE) no estara condicionado a colegiacion o asociacion. No obstante, las
autoridades de las Zonas de Empleo y Desarrollo Econdmico (ZEDE) podran requerir la acreditacion académica
correspondiente para el ejercicio de determinadas profesiones”.
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Asimismo, admite que tiene la facultad exclusiva para resolver sobre la incorporacion de
profesionales egresados de universidades extranjeras. La Fiscal asevera que al establecer las
ZEDEs sus propias politicas educativas y curriculares, en todos los niveles, sin la direccion,
supervision y evaluacion estatal, conllevaria a un incremento significativo de desigualdades en
nuestro pais.

6. Examen de colision entre las normas que dan vida a las ZEDEs con la voluntad soberana
del Constituyente originario.

A continuacion, el pleno de la Corte Suprema de Justicia a raiz de que la Sala de lo Constitucional
no alcanz6 la unanimidad requerida en el caso bajo examen, procede a dictar la presente sentencia.
No obstante, a lo planteado por el garantista, quien se limité a denunciar el articulo 34 de la Ley
Orgénica de las Zonas de Empleo y Desarrollo Econémico (ZEDE)?, este alto tribunal de justicia
estima procedente ampliar ese objeto impugnado y conocer el tema de dichas zonas de forma
completa. La ampliacion referida se debe a la clausula imperativa del articulo 375 constitucional,
que demanda el cumplimiento obligatorio o deber ciudadano, de confrontar las normas que dan
vida a las ZEDEs con la voluntad soberana del Constituyente originario; para lo cual, fueron
tomados en consideracion los criterios discutidos por dicha Sala, al igual que las alegaciones del
impetrante, la documentacion agregada a los autos y el parecer de la Agente de Tribunales del
Ministerio Publico. Con todos estos insumos, la Corte Suprema de Justicia se pronuncia de la
manera siguiente:

6.1. Aplicacion del efecto extensivo de la inconstitucionalidad. Determinacion ex
officio del objeto de juzgamiento de la presente sentencia.

Este alto tribunal de justicia, luego de analizar el asunto de marras, estima que el reproche
de inconstitucionalidad expuesto en la presente garantia, debe extenderse a fortiori a toda
la reforma de los articulos 294, 303 y 329 de la Constitucion de la Republica, o sea el
contenido total del Decreto Legislativo No. 236-2012 aprobado en fecha veintitrés de
enero del dos mil trece por el Congreso Nacional de la Republica y ratificado mediante
Decreto Legislativo No. 9-2013, publicado en La Gaceta, Diario Oficial de la Reptblica de
Honduras No. 33,080, de fecha veinte de marzo del dos mil trece. Asimismo, este alto
tribunal de justicia estima procedente extender el ambito de juzgamiento de esta sentencia
al contenido total del Decreto Legislativo No. 120-2013 o Ley Organica de las Zonas de
Empleo y Desarrollo Econémico (ZEDE), aun cuando ya fue derogado por el honorable
Congreso Nacional de la Republica, mediante el Decreto Legislativo No. 33-2022. Asi

8 El objeto de reproche en la garantia de inconstitucionalidad interpuesta por via de accién y por razon de contenido,
se dirigié especificamente en contra del articulo 34 del Decreto Legislativo No. 120-2013 que contiene la Ley
Organica de las Zonas de Empleo y Desarrollo Econémico (ZEDE), tras considerarse que vulnera los articulos
constitucionales 151, 156, 159, 160 y 177 de la Constitucion de la Republica, que se refieren a la educacion superior
y el ejercicio profesional.
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como también procede incluir dentro de la inconstitucionalidad a los Decretos Nos. 368-
2013%; 153- 2013'%; 32-2021''; y, 68-2021;'% y, en general a toda la normativa que se
relacione con las Zonas de Empleo y Desarrollo Economico, cualquiera sea su naturaleza
o caracter. La razén y fundamento por la que se incluye la inconstitucionalidad del ya antes
derogado Decreto Legislativo No. 120-2013 contentivo de la Ley Organica de las Zonas
de Empleo y Desarrollo Economico (ZEDE)'3, obedece a que el articulo 375 constitucional
obliga al mantenimiento y restablecimiento de la vigencia de la Constitucion y en virtud de
que dicha ley altera la forma de gobierno y cercena el ejercicio de la Soberania sobre
nuestro territorio, la mencionada ley debe ser declarada nula de origen, todo lo cual se
explica a continuacion de manera fundada, extensa y adecuada. El fundamento para la
aplicacion extendida de la inconstitucionalidad, se justifica en que el analisis
correspondiente de la garantia de inconstitucionalidad, conlleva forzosamente a tomar en
cuenta el hecho de que las zonas de empleo y desarrollo constituyen una violacion directa
y evidente a lo prescrito por nuestra Constitucion en materia de territorio y forma de
gobierno, de manera que el estudio del articulo 34 del Decreto Legislativo No. 120-2013
que contiene la Ley Organica de las Zonas de Empleo y Desarrollo Econémico (ZEDE),
conduce irremisiblemente a concluir que la razén de su inconstitucionalidad, no es
unicamente por las razones expuestas por el garantista, o sea por contravenir de manera
expresa los articulos 151, 156, 159, 160 y 177 de la Constitucion de la Republica, sino que
dicho articulo 34, tiene como origen disposiciones constitucionales cuya reforma es
prohibida tajantemente por nuestra Constitucion, debido a que violentan articulos
irreformables, comunmente denominados pétreos. Procesalmente, la Sala de Io
Constitucional esta facultada para extender la declaratoria de inconstitucionalidad a
aquellos preceptos contenidos en la misma ley o en otras leyes que estén relacionadas de
manera necesaria y directa!®. En este sentido el articulo 90 de la Ley Sobre Justicia

% Publicado en La Gaceta, Diario Oficial de la Republica de Honduras No. 33,352, el 11 de febrero de 2014. Mediante
este Decreto se ratifica el nombra- miento del Comité para la Adopcion de Mejores Practicas (CAMP), hecho por el
Presidente de la Republica en el Acuerdo Ejecutivo No.003-2014 de fecha 14 de enero de 2014, de conformidad al
penultimo parrafo del articulo 11 de la Ley Organica de las Zonas de Empleo y Desarrollo Econémico (ZEDE).

10 Mediante este Decreto Legislativo publicado en La Gaceta, Diario Oficial de la Republica de Honduras el cinco de
agosto de 2013, se crea el Programa para el establecimiento de las Zonas de Empleo y Desarrollo Econémico (ZEDE),
el cual estara integrado por las personas que el Presidente de la Republica designe. Dicho programa Zonas de Empleo
y Desarrollo Econdmico asumira temporal- mente las funciones de la Secretaria Técnica y del Comité para la
Adopcion de Mejores Practicas (CAMP) hasta el nombramiento del primer miembro de la Secretaria Técnica y de los
primeros doce (12) miembros del Comité para la Adopcion de Mejores Practicas (CAMP).

11 EI Decreto Legislativo No. 32-2021 fue publicado en La Gaceta, Diario oficial de la Reptblica de Honduras No.
35,628 de fecha quince de junio de dos mil veintiuno. So6lo estuvo en vigencia poco mas de dos meses

12 Pyblicado en La Gaceta, Diario Oficial de la Republica del jueves veintiséis de agosto de 2021 No. 35,699. Con
este Decreto se deroga el Decreto Legislativo No. 32-2021

13 Mediante el Decreto Legislativo No. 33-2022 el veintiséis de abril de dos mil veintidos.

14 Se hace la acotacion siguiente: De inicio, quien hace la vinculacion del articulo 34 de la Ley Orgénica de las Zonas
de Empleo y Desarrollo Econdémico con el articulo 329 constitucional fue el impetrante, rector Francisco José Herrera
Alvarado; asimismo el Abogado Jorge Constantino Colindres en su analisis escrito, contenido en el documento de
amicus curiae presentado por Marlon Osmin Donaire Coello en su condicion personal y en beneficio y representacion
de la Universidad Olga y Manuel Ayau Cordon LLC (UOMAC).

Are Zede’s Unconstitutional? Carlos Fortin

42



Journal of Special Jurisdictions

Constitucional dispone que la sentencia que declare la inconstitucionalidad de un precepto
legal, podra declarar también como inconstitucionales aquellos preceptos de la misma ley
o de otra, u otras que tengan una relacion directa o necesaria, tal como ocurre sin duda en
el presente caso.!® Pero en este caso, a dicha razén procesalmente valida se suma el deber
ineludible que tiene este alto tribunal de justicia de hacer prevalecer la inviolabilidad del
territorio y de la forma de gobierno, contra todo ataque que se intente o se realice en contra
de lo establecido por el Constituyente originario y recogido en los articulos 373, 374 y 375
de la Constitucion de la Republica. Este deber ineludible, se encuentra dispuesto de manera
tajante y sin ambages en el articulo 375 de la Constitucion de la Republica de Honduras, el
cual manda de forma absoluta e imperativa y ademas sin excepcion o sin excusa alguna, lo
siguiente:

“Esta Constitucién'® no pierde su vigencia ni deja de cumplirse por acto de fuerza
o cuando fuere supuestamente derogada o modificada por cualquier otro medio y
procedimiento distintos del que ella misma dispone. En estos casos, todo ciudadano
investido o no de autoridad, tiene el deber de colaborar en el mantenimiento o
restablecimiento de su efectiva vigencia. Serdn juzgados, segun esta misma
Constitucion y las leyes expedidas en conformidad con ella, los responsables de los
hechos!’ seiialados en la primera parte del pdrrafo anterior, los mismos que los
principales funcionarios de los gobiernos que se organicen subsecuentemente, si
no han contribuido a restablecer inmediatamente’® el imperio de esta Constitucién
v a las autoridades constituidas conforme a ella. El Congreso puede decretar con
el voto de la mayoria absoluta de sus miembros, la incautacion de todo o parte de
los bienes de estas mismas personas y de quienes se hayan enriquecido al amparo
de la suplantacion de la soberania popular o de la usurpacion de los poderes
publicos, para resarcir a la Repiiblica de los perjuicios que se le hayan causado”.”’
Por lo que, la Corte Suprema de Justicia, de conformidad con este mandato imperativo e
ineludible del Poder Constituyente originario, procede por esta sentencia, a dar estricto
cumplimiento a lo expuesto en el articulo 374 que igualmente procede de la voluntad

15 Existe jurisprudencia consolidada en cuanto a declarar de manera oficiosa disposiciones relacionadas con normas
reprochadas de inconstitucionalidad, a manera de ejemplo: La RI-0172-2006 de fecha cuatro de octubre de dos mil
seis; la RI-0271-2007 de fecha catorce de diciembre de dos mil siete; la RI- 1165-2014 de fecha veintitrés dias del
mes de junio del afio dos mil diecisiete; la RI-1343-2014/0243-2015 de fecha veintidos de abril de dos mil quince; la
RI-0696-2012 de fecha catorce de marzo del dos mil dieciséis; y, RI-0709-14 de fecha nueve de diciembre de dos mil
catorce.

16 La Constitucion de la Republica de Honduras jurada por la Asamblea Nacional Constituyente en sesion publica y
solemne, reunida en el hemiciclo del Congreso Nacional el veinte de enero de 1982. Contenida en el Decreto
Legislativo nimero 131 del once de enero de 1982, publicado en La Gaceta. Diario Oficial de la Republica de
Honduras, miércoles 20 de enero de 1982, nimero 23,612.

17 Responsabilidad por accion.

18 Responsabilidad por omision.

1 Vid. Articulo 375 de la Constitucién de la Reptblica de Honduras.
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soberana del pueblo hondurefio, instituido como Poder Constituyente originario,
restituyendo lo que de manera literal, inalterable o pétrea dispone:

“Articulo 374. No podran reformarse, en ningun caso, el articulo anterior, el
presente articulo, los articulos constitucionales que se refieren a la forma de
gobierno, al territorio nacional, al periodo presidencial, a la prohibicion para ser
nuevamente Presidente de la Republica, el ciudadano que lo haya desempenado
bajo cualquier titulo y el referente a quienes no pueden ser presidentes de la
Republica por el periodo subsiguiente”.

La relacion entre estas normas, constituye la razon o fundamento inexorable para declarar
la inconstitucionalidad de todo lo legislado en relacion con la creacion de las Zonas de
Empleo y Desarrollo Econémico (ZEDE), especialmente lo relativo a la reforma
constitucional operada en los articulos 294%°, 303! y 329?%, mediante la promulgacion del

2 vid. “Articulo 294. El territorio nacional se dividira en departamentos. Su creacién y limites seran decretados por
el Congreso Nacional. Los departamentos se dividen en municipios autébnomos administrados por corporaciones
electas por el pueblo, de conformidad con la ley. Sin perjuicio de lo establecido en los dos parrafos anteriores, el
Congreso Nacional puede crear zonas sujetas a regimenes especiales de conformidad con el articulo 329 de eta
Constitucion”.

2L Vid. “Articulo 303. La potestad de impartir justicia emana del pueblo y se imparte gratuitamente en nombre del
Estado, por magistrados y jueces independientes, inicamente sometidos a la Constitucion y las leyes. El Poder Judicial
se integra por una Corte Suprema de Justicia, por las cortes de apelaciones, los juzgados, por tribunales con
competencia exclusiva en zonas del pais sujetas a regimenes especiales creados por la Constitucion de la Republica y
demas de- pendencias que sefale la ley. En ningun juicio debe haber mas de dos instancias; el juez o magistrado que
haya ejercido jurisdiccion en una de ellas, no podra conocer en la otra, ni en recurso extraordinario en el mismo asunto,
sin incurrir en responsabilidad. Tampoco pueden juzgar en una misma causa los conyuges y los parientes dentro del
cuarto grado de consanguinidad o segundo de afinidad.

22 yid. “Articulo 329. El Estado promueve el desarrollo econdmico y social, que debe estar sujeto a una planificacion
estratégica. La ley regula el sistema y proceso de planificacion con la participacion de los Poderes del Estado y las
organizaciones politicas, econdomicas y sociales, debidamente representadas. Para realizar la funcion de promover el
desarrollo econdémico y social y complementar las acciones de los demds agentes de este desarrollo, el Estado con
vision a mediano y largo plazo, debe disefiar concertadamente con la sociedad hondurefia una planificacion contentiva
de los objetivos precisos y los medios y mecanismos para alcanzarlos. Los planes de desarrollo de mediano y largo
plazo deben incluir politicas y programas estratégicos que garanticen la continuidad de su ejecucion desde su
concepcidn y aprobacion, hasta su conclusion. El plan de nacion, los planes de desarrollo integral y los programas
incorporados en los mismos son de obligatorio cumplimiento para los gobiernos sucesivos. ZONAS DE EMPLEO Y
DESARROLLO ECONOMICO. El Estado puede establecer zonas del pais sujetos a regimenes especiales, los cuales
tienen, personalidad juridica, estan sujetas a un régimen fiscal especial, pueden contraer obligacio- nes en tanto no
requieran para ello la garantia o el aval solidario del Estado, celebrar contratos hasta el cumplimiento de sus objetivos
en el tiempo y durante varios gobiernos y gozan de autonomia funcional y administrativa que deben incluir las
funciones, facultades y obligaciones que la Constitucion y las leyes le confieren a los municipios. La creacion de una
zona sujeta a un régimen especial es atribucion exclusiva del Congreso Nacional, por mayoria calificada, previo
plebiscito aprobatorio por las (2/3) dos terceras partes, de conformidad con lo establecido en el articulo 5 de la
Constitucion. Este requisito no es necesario para regimenes especiales creados en zonas con baja densidad poblacional.
Se entiende por zona de baja densidad poblacional, aquellas en donde el numero de habitantes permanentes por
kilometro cuadrado sea inferior al promedio para zonas rurales calculado por el Instituto Nacional de Estadisticas
(INE) quien debe emitir el correspondiente dictamen. El Congreso Nacional al aprobar la creacion de zonas sujetas a
regimenes especiales, debe garantizar que se respe- ten en su caso, la sentencia emitida por la Corte Internacional de
Justicia de La Haya el 11 de septiembre de 1992 y lo dispuesto en los articulos 10,11,12,13,15 y 19 de la Constitucion
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Decreto Legislativo numero 236-2012, ratificado por el Decreto Legislativo No. 9-2013.
En conclusion, quedan suficiente y claramente fundamentadas las razones que tiene este
alto tribunal de justicia para declarar la inconstitucionalidad de forma extensiva a todo lo
relacionado con las Zonas de Empleo y Desarrollo Econémico.

6.2. Procedencia de la inconstitucionalidad de origen o efecto de nulidad (ex tunc) en
lugar de la inconstitucionalidad con efecto derogatorio o anulatorio (ex nunc).

La inconstitucionalidad que procede en contra de la creacion y establecimiento de las zonas
de empleo y desarrollo econdomico, produce efectos retroactivos o ex tunc, como caso
excepcional y hasta ahora unico en la historia judicial de Honduras. Con lo anteriormente
expresado, no se estd obviando el hecho cierto e indiscutible de que nuestro orden. juridico
reconoce que por razones de seguridad juridica los actos no tienen caracter retroactivo,
salvo en materia penal cuando favorezca al reo, condenado o enjuiciado.?® Sin embargo,
para este alto tribunal de justicia la presente sentencia debe forzosamente tener efectos de
nulidad de origen, por cuanto la sola derogacion o sea el efecto ex nunc, no basta para
satisfacer los altos e intangibles intereses del Estado hondureio; pero claro, teniendo
siempre en cuenta la seguridad juridica de los intereses privados constituidos por las
personas naturales y juridicas, que actuando de buena fe invirtieron en negocios licitos y
que utilizaron capitales de reconocida proveniencia licita. Ademas, teniendo en cuenta la

de la Republica referente al territorio. Estas zonas estan sujetas a la legislacion nacional en todos los temas
relacionados a soberania, aplicacion de la justicia, defensa nacional, relaciones exteriores, temas electora- les, emision
de documentos de identidad y pasaportes. El Golfo de Fonseca debe sujetarse a un régimen especial de conformidad
al Derecho Internacional, a lo establecido en el articulo 10 constitucional y el presente articulo; las costas hondurefias
del golfo y del mar Caribe quedan sometidas a las mismas disposiciones constitucionales. Para la creacion y
funcionamiento de estas zonas, el Congreso Nacional debe aprobar una ley organica, la que s6lo puede ser modificada,
re- formada, interpretada o derogada por dos tercios favorables de los miembros del Congreso Nacional, es necesaria
ademas la celebracion de un referéndum o plebiscito a las personas que habiten la zona sujeta a régimen especial
cuando su poblacion supere los cien mil habitantes. La ley organica debe establecer expresamente la normativa
aplicable. Las autoridades de las zonas sujetas a regimenes especiales tienen la obligacion de adoptar las mejoras
practicas nacionales e internacionales para garantizar la existencia y permanencia del entorno social econémico y legal
adecuado para ser competitivas a nivel internacional. Para la solucion de conflictos dentro de las zonas del pais sujetas
aregimenes especiales, el Poder Judicial por medio del Consejo de la Judicatura debe crear tribunales con competencia
exclusiva y autonoma sobre éstos. Los jueces de las zonas sujetas a jurisdiccion especial seran propuestos por las
zonas especiales ante el Consejo de la Judicatura quien lo nombrara previo concurso de un listado propuesto de una
comision especial integrada en la forma que sefiale la ley organica de estos regimenes. La ley puede establecer la
sujecion a arbitraje obligatorio para la solucion de conflictos de las personas naturales o juridicas que habiten dentro
de las areas comprendidas por estos regimenes para ciertas materias. Los Tribunales de las zonas sujetas a un régimen
juridico especial podran adoptar sistemas o tradiciones juridicas de otras partes del mundo siempre que garanticen
igual o mejor los principios constitucionales de proteccion a los Derechos Humanos previa aprobacion del Congreso
Nacional”

2 Pareciera que el principio de irretroactividad sélo esta dispuesto para las normas legales, de acuerdo con la literalidad
del articulo 96 constitucional, el articulo 9 de la Convencion americana sobre derechos humanos y numeral 2 del
articulo 15 del Pacto Internacional de Derechos Civiles y Politicos. Sin embargo, dicho principio es aplicable a toda
norma o acto de autoridad; o mas bien a casi toda norma o acto de autoridad, porque debe tomarse en cuenta cuando
sea necesario la restitucion o restablecimiento de derechos fundamentales o en este caso determinado el territorio
nacional y la forma de gobierno.
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misma seguridad juridica del Estado o a favor de éste, en materia tributaria, arancelara y
cualquier otra que nazca del ejercicio natural de Soberania. Finalmente, también la
seguridad juridica de las personas que hayan sido afectadas en sus derechos, especialmente
si se trata de pueblos originarios o tribales. En virtud de lo anterior, se procede a explicar
el alcance de los efectos de la presente sentencia.

6.2.1. Una inconstitucionalidad de origen o ex tunc.

Como regla general, nuestra Constitucion de la Republica establece en el articulo
185 que la inconstitucionalidad tiene efectos derogatorios o ex nunc, asi:

“Articulo 185. La declaracion de inconstitucionalidad de una ley y su
derogacion, podra solicitarse, por quien se considere lesionado en su
interés directo, personal y legitimo: 1. Por via de accion que deberd
entablar ante la Corte Suprema de Justicia, 2. Por via de excepcion, que
podra oponer en cualquier procedimiento judicial; y, 3. También el organo
Jjurisdiccional que conozca en cualquier procedimiento judicial, podra
solicitar de oficio la declaracion de inconstitucionalidad de una ley y su
derogacion antes de dictar resolucion. En los casos contemplados en los
numerales 2) y 3), se debe elevar las actuaciones a la Corte Suprema de
Justicia, siguiéndose el procedimiento hasta el momento de la citacion para
la sentencia, a partir de lo cual se suspendera el procedimiento judicial de
la cuestion principal en espera de la resolucion sobre la
inconstitucionalidad”.

Esta regla general, se dispone también en el numeral 2 del articulo 316
constitucional, que a la letra expresa:

“Articulo 316. ... La Sala de lo Constitucional tendra las atribuciones
siguientes: 1. ... 2. .. las sentencias en que se declare la
inconstitucionalidad de una norma seran de ejecucion inmediata y tendran
efectos genérales y por tanto derogaran la norma inconstitucional,
debiendo comunicarse al Congreso Nacional, quien lo harad publicar en el
Diario Oficial La Gaceta.

Por otra parte, el efecto derogatorio de la declaratoria de inconstitucionalidad, o sea
con efectos hacia futuro, se encuentra fundado como antes se menciono, en el
principio de retroactividad, presente en los articulos 96 constitucional, 9 de la
Convencion Americana Sobre Derechos Humanos, numeral 2 del articulo 15 del
Pacto Internacional de Derechos Civiles y Politicos y 96 de la Ley Sobre Justicia
Constitucional. Sin embargo, debe tomarse también en cuenta que la aplicacion del
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efecto retroactivo o ex tunc, no solo es posible o autorizado en materia penal a favor
del procesado o condenado; sino que también debe aplicarse cuando mediante la
garantia de amparo se ordena que para restablecer o restituir un derecho
fundamental se retrotraigan las actuaciones dejando sin valor y efecto un acto de
autoridad, sea administrativo, judicial o de cualquier indole. De lo anterior, se puede
colegir que el restablecimiento o restitucion de derechos fundamentales, requiere la
aplicacion con efecto retroactivo para que la decision sea efectiva y eficaz. Pues,
precisamente en el presente caso, nos encontramos ante la necesidad de restablecer
o restituir un derecho fundamental para todo Estado, la disposicion soberana de su
territorio como también el ejercicio soberano de imponer sobre dicho territorio la
forma de gobierno dispuesta por el Pueblo hondurefio como poder constituyente.
Tanto el territorio como la forma de gobierno son junto con la poblacion, elementos
primigenios de nuestro Estado. Al respecto, el Doctor Allan Brewer-Carias en sus
comentarios a la Ley Sobre Justicia Constitucional?*
o pro pretaerito, es propio de sistemas de control difuso cuando declaran

, explica que el efecto ex tunc

inconstitucionalidades infer partes, o sea que no son erga omnes. Sefiala que en
estos casos la decision causa nulidad y es retroactiva, considerandose que la norma
no ha existido y nunca ha tenido validez. Por el contrario, sefiala que, en los sistemas
de control concentrado, aunque la decision de inconstitucionalidad opere erga
omnes, en principio el efecto sera la anulabilidad de la norma, o sea ex nunc o pro
futuro, surtiendo efectos en tanto estuvo en vigencia. Sin embargo, el doctor Allan
Brewer-Carias reconoce que esta distincion entre efectos ex tunc y ex nunc no es
absoluta con respecto a cada sistema. Por ejemplo, explica que, aunque se declare
la inconstitucionalidad en un asunto inter partes, ya ningln tribunal podra aplicar
dicha norma.?® El autor antes citado, sefiala que Honduras después de la reforma
constitucional mediante el Decreto Legislativo 262-2000 dispuso un sistema mixto
o integral (difuso y concentrado), por cuanto en el articulo 185 constitucional se
manda a que la inconstitucionalidad sea declarada por la Corte Suprema de Justicia
(sistema concentrado), pero también en el articulo 320 constitucional adopta el
sistema difuso cuando dispone que en caso de incompatibilidad entre una norma
constitucional y una legal ordinaria, deberd aplicarse la primera. El sistema de
control constitucional hondurefio dispuso unicamente de manera expresa, el efecto
derogatorio de la declaracion de inconstitucionalidad, porque el Soberano como
poder constituyente, porque era suficiente disponer en el articulo 374
constitucional, temas intangibles o pétreos para proteger a nuestro pais Honduras,

24 Cfr. BREWER-CARIAS, Allan R. “Comentarios a la Ley Sobre Justicia Constitucional, Ley Sobre Justicia
Constitucional, Decreto No. 244-2003 y Ley de Amparo, Decreto No. 9 (1936)”. Editorial OIM, edicion 2023, pags.

% Esto ocurre en el caso de los EEUU, basta que un tribunal estatal declare en un caso concreto la inconstitucionalidad,
para que a partir de entonces dicha norma deje de ser aplicada.
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como Estado de derecho, soberano, constituido como republica libre, democratica
e independiente y con una forma de gobierno ejercido por tres poderes
complementarios, independientes y sin relaciones de subordinacion. Era ademas
suficiente para el Soberano advertir en el parrafo final del articulo 2 constitucional
que la suplantacion de la soberania popular se tipifica como delito de traicion a la
patria y que dicha responsabilidad es imprescriptible y que la accion para su
deduccion es de caracter oficioso o a peticion de parte. En esa misma linea, el
Constituyente originario estimé suficiente el efecto derogatorio, porque era
impensable que una autoridad constituida se atreviera a conculcar el articulo 19
constitucional que dispone que quien atente contra el territorio patrio, celebrando o
ratificando tratados, u otorgando concesiones que lesionen la integridad territorial,
la soberania e independencia de la republica, seria juzgado por traicion a la patria,
advirtiendo una vez que dicha responsabilidad es imprescriptible. Aunque, también
debe reconocerse que el Constituyente no impuso como unico efecto el derogatorio,
sino que también impuso efectos de nulidad, cuando de manera expresa en el
articulo 3 constitucional establecid6 con claridad meridiana, que nadie debe
obediencia a quienes (autoridades, en este caso diputados) usen procedimientos que
quebranten o desconozcan lo que la Constitucion y las leyes establecen y que los
actos verificados por tales autoridades son nulos, todo lo cual va en intima
correspondencia con el capitulo XIII sobre la responsabilidad del Estado y sus
servidores, contenido en el titulo V, articulos del 321 al 327 de la Constitucion de
la Republica. Entonces, planteadas tantas advertencias y prohibiciones, parecia
imposible que alguien cometeria traicion a la patria; asimismo que lo hiciera bajo
amenaza expresa de que la inviolabilidad de la Constitucion tendria de todas
maneras como causa inminente y obligada, el actuar decidido de cualquier
ciudadano hondurefio, investido o no de autoridad, para cumplir el deber de
mantener y restablecer la efectiva vigencia de los articulos irreformables,
intangibles o pétreos, dispuestos por nuestra Constitucion. A pesar de que con todas
las previsiones era imposible que ocurriera algo como lo acontecido, el
Constituyente originario sabiamente se reservo en la Constitucion, la potestad de
imponer su cardcter inviolable en ciertas materias, y dispuso el deber de
restablecerlas, para asi mantener el orden constitucional en plena vigencia. Es
precisamente la orden de restablecimiento dispuesto en el articulo 375
constitucional, el fundamento para declarar nulo todo lo actuado en contravencion
a lo que dispone el articulo 374 también constitucional. Sumado a lo anterior, la
Corte Suprema de Justicia es el intérprete ultimo y definitivo de las leyes por medio
del recurso de casacion y de la Constitucion de la Reptblica mediante las garantias
dispuestas para la defensa de los derechos humanos por medio del amparo, del
habeas corpus y del habeas data; asi como la defensa del Estado, la sociedad y la
Constitucion misma, por medio de la garantia de inconstitucionalidad. No hay que
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olvidar que el derecho no se agota en la literalidad de las normas, sino que siempre
la realidad, presenta mas complejidad que todas las previsiones y supuestos
imaginados por el legislador, quien al momento de crear las normas tiene la
pretension de resolver a futuro todas las situaciones posibles, y para este caso en
particular, dispuso el articulo 375 constitucional con efectos restablecedores o
restitutivos, es decir ex tunc. Por supuesto que, la poderosa prerrogativa de ser el
intérprete ultimo y definitivo antes mencionada tiene limites, estos son por una parte
el hecho de que no puede ejercer esta potestad si no es en referencia concreta a un
caso en particular, que, aunque los efectos sean erga omnes en aquellos casos que
declare una inconstitucionalidad, es siempre dentro de los limites que ofrece un caso
particular puesto bajo su conocimiento; asimismo, el otro limite es que siempre,
toda interpretacion debe estar en razon de conservar el orden constitucional
(interpretacion teleoldgica y de caracter integrador), y en este sentido puede
extender el texto de la norma, al sentido y alcance no expresado en forma literal,
pero que va implicita en la voluntad del legislador (mens legislatoris); y mas en este
caso, la voluntad del Soberano como constituyente originario.

6.2.2. El problema de la aplicacion a ultranza del efecto ex nunc o derogatorio,
necesidad de ponderar segiin casos concretos. Defensa del territorio nacional
y de la forma de gobierno haciendo valer el articulo 375 constitucional.

Antes de analizar lo que corresponde a este tema, cabe advertir que, por seguir a
ultranza la literalidad de las disposiciones de la Constitucion, es decir, declarar
inconstitucionalidad sin mas efecto que el derogatorio, Honduras enfrenta varias
denuncias ante la Comision Interamericana de Derechos Humanos o CIDH, en
virtud de que la Sala de lo Constitucional, en fecha trece de marzo de 2003, dicto
las sentencias RI-1665-2001 y RI-2424- 2001 mediante las cuales declaré con
efectos ex nunc la inconstitucionalidad del Decreto Legislativo No. 58-2001.%¢ Lo
anterior se menciona para ilustrar sobre la necesidad de que este alto tribunal de
justicia, pondere en cada caso los efectos de la declaratoria de inconstitucionalidad
y decida con puntualidad o en cada caso que conoce, sobre los efectos sean ex nunc
0 ex tunc, de manera que se preserve el orden juridico nacional, pero con respeto a
los derechos fundamentales de personas naturales y juridicas. Siguiendo la linea de
estas ideas, la Corte Suprema de Justicia establece que, en el presente caso, no basta
la derogacion de normas, sino que debe declararse su nulidad retroactiva por cuanto
tienen que ver con la integridad del territorio nacional. El mandato de
indisponibilidad absoluta del territorio nacional, previsto en el articulo 374 lo

2 Cfr. CIDH. INFORME No. 76/14. Peticién 639-06. Informe de admisibilidad caso Marcelo Ramén Aguilera Aguilar
contra Honduras, 15 de agosto de 2014. Véase también, CIDH, Informe No. 57/14. Peticiéon 775-03 caso Juan
Gonzélez y otros contra Honduras, 21 de julio de 2014.
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demanda, y el articulo 13 constitucional lo complementa al sefialar de forma expresa
que el dominio que Honduras ejerce como Estado sobre su territorio (normado en
el capitulo II del titulo I de la Constitucidon) tiene caracter inalienable e
imprescriptible. Entonces: ;Qué sucede si la declaratoria de inconstitucionalidad
en materia de territorio solo se declara con efecto derogatorio o ex nunc, es decir
con caracter no retroactivo, o nada mas hacia futuro? Ocurriria que leyes o actos de
autoridad que comprometan el derecho de dominio, inalienable e imprescriptible
del Estado quedarian firmes y sin posibilidad de ser restituidos (o en términos del
articulo 185 de nuestra carta fundamental, mantenidos o restablecidos) al orden
constitucional dispuesto por nuestro pais. Siendo esto un terrible absurdo desde la
perspectiva de la imprescriptibilidad, inalienabilidad e intangibilidad del territorio
y la irreformabilidad?’ de nuestro sistema constitucional de gobierno. ;Qué ocurre
con el imperium del articulo 375 constitucional en relacién con el 374 también de
la Constitucion? ;Es acaso simbolico? ;Podra decirse que el territorio nacional es
inviolable si se respeta a ultranza y sin reflexion alguna, el caracter derogatorio (ex
nunc) de la declaratoria de inconstitucionalidad de un acto legislativo que mancilla
el derecho de soberania que Honduras tiene sobre su suelo sagrado, unicamente
porque autoridades temporales mediante equivocados o dolosos actos, como los
ahora juzgados, debilitan, cercenan o comprometen partes de su territorio? ;Qué
sucede con el deber o principio de equidad intergeneracional que se tiene con
relacion al futuro de nuestra gente, segiin concepto introducido por la Sala de lo
Constitucional en la sentencia RI-172-2006 de fecha cuatro de octubre de dos mil
seis, referido concretamente al deber de velar por los intereses de las futuras
generaciones? Definitivamente la respuesta a cada pregunta conmina u obliga a
establecer que no puede declararse la inconstitucionalidad con sélo el efecto
derogatorio o pro futuro, sino que la Corte Suprema de Justicia deviene en la
obligacion de interpretar el espiritu con el que nuestro Constituyente declar6 el
caracter inviolable, perpetuo e imprescriptible de nuestro territorio. Para ello es
imprescindible que este alto tribunal de justicia tome y dé vida a lo dispuesto en el
articulo 375 constitucional, norma que de manera imperativa demanda la vigencia
y cumplimiento irrestricto de la Constitucion, cuyo cumplimiento no cede ni pierde
vigencia por acto de fuerza®® o cuando fuere supuestamente derogada o modificada
por cualquier otro medio y procedimiento distintos del que ella misma dispone.
Siendo un articulo irreformable o pétreo, el que se ha comprometido con los actos
legislativos de reforma constitucional y promulgacion de leyes, no puede aceptarse
por ningin punto que existen dichos actos, sino que deben ser considerados

27 La imprescriptibilidad, intangibilidad e irrevocabilidad son términos absolutos, por lo que cualquier reducciéon o
limitacién supone su violacion.

28 La fuerza no sélo implica violencia o intimidacién. En este caso particular, las autoridades involucradas en la
creacion de las ZEDEs han forzado la voluntad del Soberano, mediante el ejercicio ultra vires de sus funciones.
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“supuestos”, como bien dice el articulo 375 de la Constitucion. Se debe partir de la
idea que, el objeto de decision legislativa del Congreso Nacional y de negociacion
por parte de las autoridades involucradas, en este caso son el territorio y la forma
de gobierno, dos objetos totalmente indisponibles para cualquier legislacion o
negociacion, debido a que existe una prohibicion absoluta, que hace nulo de pleno
derecho todo acto, ley o contrato; esto por cuanto el objeto (territorio y forma de
gobierno) es ilicito (prohibido) por disposicion expresa del articulo 374

1. De igual manera, la inconstitucionalidad aludida procede en

constituciona
relacion con la pretendida e inexistente reforma a la forma de gobierno, tema
irreformable de acuerdo con el articulo 374 constitucional. De acuerdo con la
reforma constitucional aprobada por los diputados para dar vida a las ZEDEs, el
territorio bajo el dominio de dichas zonas, podia ser gobernado por un sistema y por
autoridades distintas a las constituidas en el pais. Es decir, las ZEDEs tendrian un
régimen de autogobierno y autogestion que le volvian territorios autdbnomos. Por lo
que nuevamente se afirma, el efecto ex nunc queda corto y no satisface la necesidad
de restituir el imperio de la Constitucion, puesto que no es posible que en nuestro
territorio patrio, existan o se le dé validez a gobiernos exdgenos o fuera del imperio
del Soberano, por lo que estd sobradamente legitimada la retroactividad de la
declaratoria de inconstitucionalidad. Sefialar lo contrario, seria poner en riesgo y
contravenir lo que disponen los articulos 373, 374 y 375 de la Constitucion de la

Republica.

6.2.3. Los efectos perniciosos de declarar la inconstitucionalidad con efectos
derogatorios o ex nunc.

Por otra parte, siempre en relacion con el territorio y la forma de gobierno, cabe
preguntar lo siguiente: Una vez cedido o comprometido el suelo hondurefio
mediante actos legislativos espurios y contrarios a la Constitucion, como se puede
recobrar el control soberano de ese territorio, si se mantiene la validez de los actos
consumados o los derechos adquiridos®® (no cualquier derecho dominical, sino

2% Haciendo un paralelo con la nulidad absoluta reglada en el Codigo Civil, se vera que la nulidad absoluta procede 1.
cuando falta alguna de las condiciones esenciales para su formacion o para su existencia (en este caso lo que falta es
legitimidad constitucional). 2. Cuando falta algun requisito o formalidad que la ley exige para el valor de ciertos actos
o contratos (en el caso del acto legislativo la licitud del objeto, en este caso es ilicito porque existe prohibicion
constitucional), en consideracion a la naturaleza del acto o contrato y no a la calidad o Estado de la persona que en
ellos interviene. 3. cuando se ejecutan o celebran por personas absolutamente incapaces (en este caso los legisladores
carecen de facultad absoluta con relacion a temas protegidos por articulos pétreos). La nulidad absoluta puede alegarse
por todo el que tenga interés en ella, y debe, cuando conste de autos, declararse de oficio, aunque las partes no la
aleguen; y no puede subsanarse por la confirmacion o ratificacion de las partes.

%0 Los derechos adquiridos suponen que, durante la vigencia de la primera ley, se alcanzan todos los efectos previstos,
quedando constituido el derecho. Por ejemplo, en el caso de marras, una Zede es declarada después de cumplir con
todos los tramites y requisitos exigidos, de manera que la derogacion o reforma posterior no le puede afectar. Cuando
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derechos atentatorios a la soberania nacional). Primero y para que quede
expresamente dispuesto, con relacion a las zonas de empleo y desarrollo econémico
se descarta totalmente el reclamo de derechos adquiridos, porque ninguna sociedad
mercantil, ni empresa, alcanz6 el status de ZEDE, puesto que ninguna de las
actuales personas juridicas que pretendieron acogerse a dicho régimen cumplieron
con todos los requerimientos exigidos por la normativa creada al efecto. El jurista
hondurefio Doctor Joaquin Mejia Rivera, en una publicacion académica’! explica
que para la constitucion de una ZEDE es requisito insoslayable de acuerdo con el
articulo 329 reformado, la aprobacion de dicha zona por el honorable Congreso
Nacional, mediante votacion calificada y con la previa participacion ciudadana en
un plebiscito aprobatorio, con un resultado de las dos terceras partes de la poblacion
de acuerdo con el articulo 5 constitucional.*> Dicho jurista destaca 30 Los derechos
adquiridos suponen que, durante la vigencia de la primera ley, se alcanzan todos los
efectos previstos, quedando constituido el derecho. Por ejemplo, en el caso de
marras, una Zede es declarada después de cumplir con todos los tramites y
requisitos exigidos, de manera que la derogacion o reforma posterior no le puede
afectar. Cuando se habla de derechos adquiridos debe descartarse por tales, la
adquisicion de una facultad o de una expectativa de derecho. Es decir, debe
perfeccionarse o consumarse el hecho o acto que constituye el derecho en si. el
caracter exclusivo o indelegable que tiene el Congreso Nacional para aprobar una
ZEDE. Hasta la fecha no existe publicaciéon en La Gaceta que disponga la
aprobacion, constitucion o creaciéon de una ZEDE* en virtud de lo cual se descarta
la existencia de derechos adquiridos originados en la normatividad que se analiza,
y que se considera inconstitucional por violentar articulos irreformables o pétreos.
Si bien es cierto, en el presente caso las normas que deben ser declaradas
inconstitucionales, no han generado derechos adquiridos, es importante que este
alto tribunal de justicia siente un precedente a futuro y declare la nulidad y no la
derogacion de dichas normas. Mal precedente seria, que ante una contravencion
formal a la inviolabilidad territorial se declaren efectos derogatorios. De raiz debe
quedar como stare decisis de este alto tribunal, el sefialamiento expreso y claro de

se habla de derechos adquiridos debe descartarse por tales, la adquisicion de una facultad o de una expectativa de
derecho. Es decir, debe perfeccionarse o consumarse el hecho o acto que constituye el derecho en si.

31 MEJIA RIVERA, Joaquin A. “Apuntes para la reflexion sobre las reclamaciones internacionales derivadas de la
derogacion de las ZEDE”. Revista Envio- Honduras. Afio 21. No. 73. ERIC-SJ. Tegucigalpa, Honduras. Abril de
2023, pp. 22-29.

32 g plebiscito no sera necesario, segun dispone el articulo 329 reformado de la Constitucion, si la ZEDE se pretende
en un lugar con baja densidad poblacional, declarado asi por el Instituto Nacional de Estadistica INE, indicando
ademas que se considera baja tasa poblacionales cuando el numero de habitantes permanentes por kilometro cuadrado
sea inferior al promedio para zonas rurales, calculado por el INE.

33 Razén por la que ademas, o sea en adicién, ninguna sociedad o empresa podia comportarse como ZEDE, de tal
suerte que los compromisos asumidos mediante simulacién de ostentar este caracter con terceros de buena fe, deben
ser asumidos totalmente por la misma empresa o sociedad mercantil.
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que conforme al articulo 375 constitucional no nacieron ni naceran nunca efectos
que pongan en peligro la forma de gobierno y el suelo de la nacion. Ahora bien,
resulta importante para esta alta corte, reconocer que la teoria relacionada con los
derechos adquiridos, si bien es mayoritaria no es la Unica, sino que existen otras
diferentes. Existe quien para conceptualizar el derecho adquirido hace la distincion
entre facultad legal y ejercicio, sefialando que una facultad legal no ejercitada se
debe considerar una simple expectativa, la cual so6lo se convierte en derecho
mediante el ejercicio; en ese sentido, el ejercicio de la facultad legal, es suficiente
para que se materialice o constituya el derecho. Trasladada dicha teoria al caso que
nos ocupa, quienes acudieron al llamado de constituir Zedes podrian reclamar el
gjercicio de una facultad que tenian, considerando que tienen el derecho de
continuar hasta consumarlo. Esta teoria se rechaza, no obstante existe y debe
tomarse en cuenta, debiéndose evitar cualquier cercenamiento a nuestro territorio y
cambio a su forma de gobierno.>* Por otra parte, la tesis de Paul Roubier distingue
entre la teoria del efecto retroactivo y el efecto inmediato.*> Dicho autor entiende el
efecto retroactivo de una norma cuando se aplica a:

i) hechos consumados bajo el imperio de una ley anterior; y,

ii) a situaciones juridicas en curso, en lo relacionado con los efectos

realizados antes de la iniciacion de la vigencia de la nueva ley.

Explica dicho autor que ocurrido un hecho estando en vigor una ley, y luego entra
en vigencia una nueva ley, produciéndose durante la vigencia de esta ultima las
consecuencias de aquel hecho, no existe aplicacion retroactiva sino inmediata. Por
supuesto, sentencia dicho autor, los hechos que ocurran a futuro o sea bajo la
vigencia de la segunda ley deben regirse por ésta. O sea, el planteamiento de
Roubier, es lo que se conoce como ultraactividad de la ley, que ocurre cuando los
efectos o consecuencias de una ley anterior, se producen estando bajo la vigencia
de una ley posterior. Nuevamente, el jurista hondurefio Joaquin Mejia Rivera, en un
documento denominado “La ultraactividad y los ‘injertos constitucionales’ a la luz
de la nueva sentencia de la Sala de lo Constitucional sobre las ZEDE.”, se pregunta,
(puede existir una norma juridica derogada?; es decir, ;tiene una norma derogada
efectos de ultraactividad o sea puede ser aplicada a determinados supuestos?. El
doctor Mejia Rivera, contesta lo anterior sefialando que, aunque hasta ese momento
continlan vigentes las reformas operadas a los articulos 294, 303 y 329
constitucionales, el hecho de haberse derogado las leyes secundarias que las
desarrollaban, hace que las normas constitucionales no tengan eficacia ni
operatividad, en virtud de que, al ser disposiciones institutivas u organizativas,
dependen del ulterior desarrollo legislativo. Ahora bien, el doctor Joaquin Mejia

3 Tesis de Baudry-Lacantinerie y Bouques Fourcade. Cit. GARCIA MAYNEZ, Eduardo. Introduccion al estudio del
Derecho. Editorial Porrua, S.A. trigésima octava edicion. México, 1986. Pag. 390.
% [dem. Pag. 392.
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Rivera advierte que la figura de las ZEDEs a la fecha existe, sigue vigente y
pertenece a nuestro sistema juridico, por lo que es objeto de control de
constitucionalidad, tal como lo determiné el voto mayoritario de la Sala de lo
Constitucional. Asi mismo el doctor Joaquin Mejia, resalta que de acuerdo con el
articulo 45 de la derogada Ley orgénica de las ZEDEs se mantiene en vigencia dicha
normativa durante el plazo sefialado en la cldusula o contrato de estabilidad juridica
formado con personas naturales o juridicas que residan o inviertan en las ZEDEs?S;
y que el periodo de transicion no podra ser menor a diez afios, manteniéndose
durante ese tiempo, en vigencia los derechos de los habitantes e inversionistas de
las ZEDEs. En virtud de lo cual, no cabe duda que la Corte Suprema de Justicia
enfrenta en esta sentencia un caso de ultractividad normativa que debe ser resuelto,
y que la unica forma efectiva y eficazmente correcta para hacerlo, es declarando la
inconstitucionalidad bajo el efecto ex func de las reformas constitucionales vigentes
y las normativas legales derogadas por el Congreso Nacional.

6.2.4. Fundamentos para estimar la inconstitucionalidad de la normativa
referida a la creacion de las ZEDEs.

Es de conocimiento general que el Pueblo hondurefio instituido como poder
originario o constituyente, al momento de promulgar la Constitucion de 1982,
actualmente en vigor, y crear los tres poderes constituidos (Judicial, Ejecutivo y
Legislativo) concedio a este ultimo, por medio de su o6rgano institucional el
Congreso Nacional las prerrogativas inter alia de a) reforma constitucional; y, b)
crear, interpretar, reformar y derogar las leyes de la Republica. Sin embargo, el
Poder Legislativo, como poder constituido que es, se encuentra limitado por el
Poder Constituyente, en todo lo referente al contenido del ya citado y transcrito
articulo 374 constitucional; el cual, sustrae de su dominio todo lo referente a: a) el
procedimiento de reforma constitucional (art. 373); b) el contenido del mismo
articulo 374; c) los articulos constitucionales que se refieren a: cl) la forma de
gobierno; c2) el territorio nacional; ¢3) el periodo presidencial; c4) la reeleccion a
Presidente de la Republica; c5) la reeleccion presidencial del ciudadano que haya
desempefiado dicho cargo bajo cualquier titulo; c6) la prohibicion a postularse a la
presidencia de la Republica por el periodo subsiguiente. De tal manera que, en este
caso en concreto, las reformas que el legislador derivado promulgd con relacion a
normas constitucionales, y que, por lo expuesto se subsumen en los temas
prohibidos por el Constituyente originario, son nulos de origen (ex func); y, por
ende, es un hecho de fuerza por cuanto estan totalmente fuera del mundo del

36 Al respecto, el articulo 329 reformado por el decreto a declarar inconstitucional, dispone que: “Para la creacion y
funcionamiento de estas zonas, el Congreso Nacional debe aprobar una ley organica, la que so6lo puede ser modificada,
reformada, interpretada o derogada por dos tercios favorables de los miembros del Congreso Nacional, es necesaria
ademas la celebracion de un referéndum o plebiscito cundo su poblacion supere los cien mil habitantes.”
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Derecho. Se declarados por razon de conculcar articulos pétreos son bajo efectos ex
tunc; sino que es posible en ciertos casos, declararse la inconstitucionalidad con
efectos ex nunc, *7 porque todo depende del resultado de juzgar caso por caso. En
relacion con el asunto actualmente bajo estudio, el efecto de la inconstitucionalidad
debe ser ex tunc, por cuanto las normas tachadas de inconstitucionalidad atentan
dos elementos basicos, primigenios y fundamentales para Honduras como Estado y
nacion, libre, soberana e independiente. Se aclara para completar los comentarios a
lo expresado por el articulo 375 constitucional, que los hechos de fuerza, no
necesariamente son violentos, algunas veces pueden darse, como en el caso que nos
ocupa, en la forma de actos simulados, forzados en cuanto a legalidad y legitimidad
constitucional. Es por ello que esta Corte Suprema de Justicia, reafirma que todo
poder constituido, incluyendo el Congreso Nacional, debe ser garante y fiel
defensor del territorio nacional, y demdas valores intangibles integrados en la
Constitucion de manera pétrea o irreformable.

6.3. Una inconstitucionalidad ampliamente anunciada y denunciada.

Es de realzar el hecho de que la reforma constitucional de los articulos 294, 303 y 329 de
la Constitucion de la Republica y la consecuente promulgacion de la Ley Orgénica de las
Zonas de Empleo y Desarrollo aclara que no todos los casos de inconstitucionalidad
Econémico (ZEDE), constituyen los hechos mas evidentes y groseros contra Honduras y
su pueblo soberano, violentando su voluntad instituida en la Constitucion de la Republica.
Por lo que, desde un inicio, cuando se externo la intencidon de crear dichas zonas, se
elevaron voces que se oponian, advirtiendo que su constitucion era una violacién de
articulos constitucionales de naturaleza irreformable, por lo que no resulta aceptable
permitir amenazas al Estado hondurefio con consecuencias de tipo econdomico, proferidas
por aquellos que, a pesar del rechazo generalizado y sobre todo del fuerte y vélido
fundamento constitucional en contra, querran ahora lucrarse alevosamente, aduciendo
conceptos como la seguridad juridica. Ejemplo del repudio generalizado a la creacion de

37 Ejemplo de ello es la sentencia RI-0271-2007 de fecha catorce de diciembre de dos mil siete (caso Micheletti),
mediante la cual se declar6 con lugar la garantia de inconstitucionalidad interpuesta por razoén de forma y por via de
accion, en contra de la reforma de la parte final del numeral 1 del articulo 240 de la Constitucion de la Reptblica, en
consecuencia se derog6 parcialmente el Decreto Legislativo No. 412-02 del 13 de noviembre de 2002, ratificado
mediante Decreto 154-03 del 23 de septiembre de 2003; y por extension los decretos 268-02 de fecha 17 de enero de
2002, ratificado por decreto 02-02 del 25 de enero de 2002; decreto 374-02 de fecha 13 de noviembre de 2002,
ratificado mediante decreto 153-03 del 22 de septiembre de 2003; especificamente la reforma establecida en el parrafo
primero del articulo 240 numeral 1 constitucional en su parte final, que contiene la prohibicion para que el Presidente
del Congreso Nacional y el Presi- dente de la Corte Suprema de Justicia sean candidatos a la presidencia de la Re-
publica, en el periodo constitucional siguiente al que fue elegido. En este caso se considerd violentado un articulo
pétreo y la normativa declarada inconstitucional se hizo bajo efectos a futuro, de conformidad a la locucion latina “ex
nunc”.
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ZEDEs, el Consejo hondurefio de la empresa privada o COHEP?®, elevé su voz de protesta
en forma publica, a la sazén publicéd en diferentes medios de comunicacion el comunicado
denominado: COHEP ANALISIS JURIDICO DE LAS ZEDE EN HONDURAS con el
contenido siguiente:

I. ;Las ZEDE han sido declaradas dentro del marco de la legalidad?
I1. En qué consisten las reformas aprobadas por el Congreso Nacional.
III. Cuestionamientos a las ZEDE.

IV. Conclusiones.*

En dicho comunicado fechado el dos de junio de 2021, el COHEP sefiala que a pesar de
que la Sala de lo Constitucional declar6 la constitucionalidad de las ZEDEs mediante la
sentencia RI-0030-20 (que como se verd mds adelante es cuestionable) concluye que las
reformas constitucionales que dan nacimiento legal a las ZEDE y la Ley organica de las
ZEDE tenian motivos de inconstitucionalidad con relacion al territorio y soberania. En ese
sentido, cuestionan que aunque la Sala de lo Constitucional les haya declarado existir
conforme a la Constitucién son normas que carecen de legitimidad al no haber sido
aprobadas mediante un amplio proceso de consulta a la poblacion hondurefia y sus distintos
sectores (es decir, es materia del Soberano). Por otro lado, el Decreto Legislativo aprobado
por el Congreso Nacional, por medio del cual se aprueban las “normas para regular las
relaciones fiscales y aduaneras entre las entidades competentes del Estado de Honduras y
las ZEDESs)” tiene motivos de inconstitucionalidad, violentando el principio de legalidad
que es la piedra angular del Estado de Derecho y por ende el articulo 1 de la Constitucion.
Con dicho comunicado el COHEP, advierte que las ZEDEs carecen de legitimidad
constitucional, entre otras razones por las siguientes:

“3) Las ZEDE son una imposicion de un nuevo Estado dentro del Estado de
Honduras, al brindar atribuciones a estas ZEDEs que las diferencian del Estado
hondurerio, al tener un territorio diferenciado, una poblacion que debe de
registrarse dentro de este territorio y un poder distinto al del Estado hondurerio. 4)

3 El Consejo Hondurefio de la Empresa Privada o COHEP es una institucion sin fines de lucro fundada en 1967 con
el objetivo de proporcionar las condiciones macroecondémicas, legales e institucionales mas adecuadas para fomentar
la creacion de riqueza y el desarrollo socioecondmico de Honduras, sustentados en el sistema de libre empresa y
responsabilidad social. Sus objetivos son fomentar, unificar, concretar y promover las acciones conjuntas de la
iniciativa privada nacional, orientadas hacia la integracion empresarial, representando los intereses generales de la
libre empresa en Honduras en contribucion al desarrollo integral del pais. Es la organizacion empresarial de mas alto
grado de representatividad en nuestro pais; aglutina 70 organizaciones representantes de todos los sectores
productivos. E1 COHEP se autodenomina como el brazo técnico-politico del sector empresarial de Honduras. Como
principio filosoéfico, sustenta que la iniciativa privada a través de la inversion, la generacion de empleo y de riqueza,
es el pilar basico del desarrollo econdmico de nuestro pais, y es importante soporte del sistema democratico. (Obtenido
del portal de la institucion en La Internet).

39 Vid. https://cohep.org/wp-content/uploads/2021/06/ANALISIS-JURIDICO- DE-LAS-ZEDE-EN-HONDURASS-
FINAL.pdf'y https://cohep.org/wp-content/ uploads/2021/06/Certificacion-analisis-zede.pdf
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El establecer que las ZEDE cuentan con la consideracion de extraterritorialidad
fiscal y aduanera generara un déficit fiscal a las finanzas publicas y de los
gobiernos locales, por lo que este es un tema que puede comprometer los acuerdos
suscritos con organos multilaterales de financiamiento con los cuales el Estado de
Honduras se ha comprometido. 5) Es de nuestra consideracion que la CAMP ha
actuado al margen de la ley, autorizando la aprobacion de la creacion de las ZEDE
al margen de lo establecido en la Constitucion de la Republica y de la Ley orgadnica
de las ZEDE, ya que la creacion de las ZEDE indistintamente de la densidad
poblacional es el Congreso Nacional de la Republica, lo que conlleva un riesgo a
las inversiones desarrolladas en las ZEDE, de igual forma un riesgo al Estado de
Honduras de enfrentar acciones legales exigiendo el pago de indemnizaciones por
los darios y perjuicios ocasionados a inversionistas nacionales y extranjeros. Por
lo que concluimos que la forma como se han autorizado las ZEDE, son inversiones
de alto riesgo. 6) Las actuaciones de los miembros de la CAMP, que han autorizado
la creacion de las ZEDE, se encuentran viciadas de nulidad y son objeto de
responsabilidad civil, administrativa y penal, pudiendo concluirse que al no haber
sido aprobadas las ZEDE por parte del Congreso Nacional, estamos ante un tipo
penal de prevaricato administrativo y abuso de autoridad e incumplimiento de los
deberes y funciones de los funcionarios publicos. 7) El desarrollo economico y
social por medio de la creacion de empleos, no puede sujetarse de normas que sean
contrarias al Estado de Derecho, siendo principios doctrinarios del COHEP: Velar
por el funcionamiento de un Estado democratico, representativo y subsidiario al
servicio del hombre y no éste, al servicio del Estado, asi como velar por el
desarrollo de la libre iniciativa amparada en los derechos que otorga la
Constitucion y las leyes; La generacion de riqueza que asegure la creacion de
empleos, ingresos y ganancias legitimas a quien asume el riesgo empresarial y al
Estado, tributos para su justa y equitativa distribucion a los realmente necesitados
en la sociedad. 8) Finalmente concluimos que, las ZEDE como modelo de
desarrollo e inversion en el pais ha sido desnaturalizadas desde todo punto de vista,
generando en este momento demasiados riesgos a los inversionistas y el Estado de
Honduras por la falta de transparencia y forma como se han venido autorizando.
De igual forma este modelo de desarrollo economico y social debe ser ampliamente
consultado con los distintos sectores de la sociedad hondurefia para contar con
legitimidad.”

De igual manera la Asociacion para una sociedad mas justa o ASJ*°, en fecha 7 de julio de
2021, divulgd también por los medios de prensa la comunicacion denominada: “LAS
ZEDES VIOLAN LA CONSTITUCION DE LA REPUBLICA Y GENERAN

4 c ey . , . . .y .
0 La Asociacion para una sociedad mas justa (ASJ) es una organizacion gubernamental, sin fines de lucro.
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CONDICIONES DESIGUALES DE SEGURIDAD CIUDADANA”* en el que
denuncian que las reformas constitucionales a los articulos 294, 303 y 329 y la normativa
que las desarrollan para crear las Zonas de Empleo y Desarrollo Econémico (ZEDE),
violentan la Constitucion de la Republica y que dicha situacion permite realizar el siguiente
analisis:

“l. Soberania y forma de gobierno. “La soberania corresponde al pueblo del cual
emanan todos los poderes del Estado que se ejercen por representacion. ...”, asi
establece el primer parrafo del articulo 2 de la Constitucion de la Republica,
complementandose con el primer parrafo del articulo 4 que establece “La forma
de gobierno es republicana, democrdtica y representativa. Se ejerce por tres
poderes; Legislativo, Ejecutivo y Judicial, complementarios e independientes sin
relaciones de subordinacion. ...” En ese sentido, la soberania es el dominio de un
Estado sobre todo su territorio y es asi que el poder constituyente unicamente
establecio de forma originaria la democracia representativa en tres poderes como
forma de delegacion para ejercer el poder, y de conformidad con la redaccion
originaria del articulo 294 de la Constitucion de la Republica, se establecio el
régimen departamental y municipal como la demarcacion territorial del Estado de
Honduras para la descentralizacion del ejercicio del poder local, delimitando la
autonomia de los municipios en el articulo 298 de la Constitucion de la Republica,
expresando taxativamente que las corporaciones municipales en el ejercicio de sus
funciones seran independientes de los poderes del Estado pero nunca contrarias a
la ley y respondiendo ante los tribunales de justicia por los abusos que cometieren,
concretando su autonomia funcional administrativa y financiera, pero reafirmando
que el Estado es uno solo y que la labor de los poderes del Estado son
independientes, pero ejerciendo su actuacion en los municipios que forman parte
del Estado de Honduras; Ante tal circunstancias, el constituyente no establecio
ninguna otra forma originaria de descentralizacion funcional y administrativa del
poder en el territorio hondurerio y por consiguiente el establecimiento de tribunales
con competencia exclusiva en estas zonas es totalmente improcedente, razon por la
cual la reforma constitucional a los articulos 294, 303 y 329 de la Constitucion de
la Republica violentan los postulados correspondientes a la soberania y a la forma
de gobierno.

2. Principio de igualdad. El articulo 60 de la Constitucion de la Republica
establece: “Todos los hombres nacen libres e iguales en derechos. En Honduras
no hay clases privilegiadas. Todos los hondurerios son iguales ante la ley. Se
declararad punible toda discriminacion por motivo de sexo, raza, clase y cualquier
otra lesiva a la dignidad humana. La ley establecera los delitos y sanciones para

4l Vid. https://asjhonduras.com/webhn/wp-content/uploads/2021/07/Analisis-Juridico-ZEDES_-ASJ.pdf (Obtenido
de La Internet).

Are Zede’s Unconstitutional? Carlos Fortin

58



Journal of Special Jurisdictions

el infractor de este precepto.” La igualdad en el trato a las personas, es el principio
fundamental del Derecho, que va intimamente ligado al principio de justicia. En
los beneficios sociales, economicos, juridicos, educativos, sanitarios, laborales y
culturales entre otros, no pueden constituirse en privilegios o monopolios que creen
ventajas para unos en detrimentos de otros. Las reformas constitucionales a los
articulos 294, 303 y 329 de la Constitucion de la Republica violan este postulado
va que, genera un régimen desigual con aplicacion de una justicia diferente y un
régimen administrativo diferente que incluso llega a general libertad de
locomocion al resto de los habitantes de la Republica de Honduras.

3. Principio del debido proceso. El articulo 90 parrafo primero de la Constitucion
de la Republica establece que “Nadie puede ser juzgado sino por juez o tribunal
competente con las formalidades, derechos y garantias que la ley establece. ...",
este precepto constitucional se refiere al conjunto de formalidades esenciales que
deben observarse en cualquier procedimiento legal, para asegurar o defender los
derechos y libertades de toda persona; se le conoce también como ‘“derecho al
debido proceso legal”. Los articulos 14, 15y 18 de la Ley Organica de las Zonas
de Empleo y Desarrollo Economico (ZEDE) establecen que los tribunales seran
autonomos e independientes con competencia exclusiva en todas las instancias
sobre las materias que no estén sujetas a arbitraje obligatorio y operardn bajo la
tradicion de derecho comun o anglosajon (common law), u otras de conformidad
al articulo 329 de la Constitucion de la Republica y haciendo referencia que los
organos jurisdiccionales de las ZEDE deben fallar en equidad o en derecho segun
se defina al crearlos y que los juicios en materia penal podran decidirse por
Jjurados. Asimismo, que los fallos en un caso particular crearan precedente de
observancia obligatoria de cardcter general y los fallos de naciones extranjeras
pueden citarse como precedentes. Lo anterior contraviene lo establecido en el
principio del Debido Proceso Legal pues en los tribunales no son autonomos
dependen del Poder Judicial, por principio constitucional dependemos de una
tradicion del derecho continental europeo de origen romano-germanico (derecho
escrito, es decir debemos promulgar la ley para hacerla obligatoria) contrario al
derecho anglosajon y menos aun poder fallar en base a equidad por medio de
jurado por la misma tradicion de nuestro sistema en la jurisdiccion ordinaria que
unicamente permite sentencias fundamentadas en derecho no en equidad, razon por
la cual se violenta el principio del debido proceso y por ultimo el arbitraje no puede
bajo ninguna medida imponerse o ser obligatorio, siempre ha sido de conformidad
se establece en la Ley de conciliacion y arbitraje, voluntario, es decir pactado por
las partes, porque el arbitraje y sus costos debe ser pagado por ambas partes y en
consecuencia debe ser pactado por convenio o clausula arbitral pero nunca invertir
los principios y declararlo obligatorio, principio que contraviene la gratuidad
constitucional de la justicia y lo estipulado en el articulo 110 constitucional
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referente a la facultad discrecional que tienen las personas naturales de terminar
sus asuntos civiles por transaccion o arbitramiento.

4. Independencia del Poder Judicial. El articulo 303 constitucional establece en
la primera parte de su parrafo primero “La potestad de impartir justicia emana del
pueblo y se imparte gratuitamente en nombre del Estado, por magistrados y jueces
independientes, unicamente sometidos a la constitucion y a las leyes...” y de
conformidad al articulo 313 de la Constitucion de la Republica, la Corte Suprema
de Justicia tiene la potestad de dirigir al Poder Judicial en la potestad de impartir
justicia. Estas atribuciones manifiestan de forma expresa la autonomia e
independencia de la Corte Suprema de Justicia en la conduccion del Poder Judicial
v en la seleccion de sus jueces y magistrados. Es por ello que esta independencia
se ve violentada con las reformas al articulo 329 de la Constitucion de la Republica,
va que se establece en su ultimo parrafo que “... Los jueces de las zonas sujetas a
Jjurisdiccion especial seran propuestos por las zonas especiales ante el Consejo de
la Judicatura quien lo nombrara previo concurso de un listado propuesto de una
comision especial integrada en la forma que sefiale la Ley Orgadnica de estos
regimenes...” es una clara intromision en un poder del Estado y esta intromision
se ve reflejado en el articulo 14 y 14 de la Ley Organica de las Zonas de Empleo y
Desarrollo Economico (ZEDE) y para concluir esa violacion, este ordenamiento
orgdnico en su articulo 16 establece que las Zonas de Empleo y Desarrollo
Economico (ZEDE) contaran con un Tribunal de proteccion de derechos
individuales, el cual amparara a las personas que se encuentren en una ZEDE
contra las violaciones de derechos fundamentales y su integracion sera por cuantas
personas decida el Comité para la adopcion de mejores prdcticas, desconociendo
al Poder Judicial en la creacion de este tribunal y en clara violacion a lo que
establece la Ley sobre justicia constitucional en materia de instancias para la
proteccion de derechos constitucionales.

5. Autonomia del Ministerio Publico. El articulo 232 de la Constitucion de la
Republica establece en la parte conducente de su primer parrafo que “El Ministerio
Publico es el organismo profesional especializado, responsable de la
representacion, defensa y proteccion de los intereses de la sociedad, independiente
funcionalmente de los poderes del Estado y libre de toda injerencia politico
sectario. ... Corresponde al Ministerio Publico el ejercicio oficioso de la accion
penal publica. ...”. Este precepto se refiere al rango constitucional del Misterio
Publico en cuanto a la potestad de representar los intereses generales de toda la
sociedad hondureria sin excepcion en cuanto al ejercicio oficioso de la accion penal
publica. Situacion que lesiona esas potestades del Ministerio Publico al expresar
el articulo 22 de la Ley Organica de las Zonas de Empleo y Desarrollo Economico
(ZEDE) que las ZEDE deben como un imperativo, establecer sus propios organos
de investigacion del delito, inteligencia y persecucion penal.
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6. Principio de unidad de actuacion de la Policia Nacional en todo el territorio.
La Policia Nacional es una institucion profesional permanente del Estado,
apolitica en el sentido partidista de naturaleza puramente civil, encargada de velar
por la conservacion del orden publico, la prevencion, control y combate al delito,
la cual se regira por legislacion especial. Es parte de lo que establece el articulo
293 de la Constitucion de la Republica, donde deja ver claramente que es la
institucion del Estado destinada a cumplir sus fines en todo el territorio nacional
sin excepcion, que establece su radio de accion en una legislacion especial y el
articulo 32 de la Ley Organica de la Secretaria de Estado en el Despacho de
Seguridad y de la Policia Nacional, establece entre las atribuciones del cuerpo

“«“

policial entre otras “... 2. Salvaguardar la vida, bienes, derechos y libertades de
las personas dentro del territorio nacional;, 3. Mantener y promover el orden
publico interno, ... La funcion policial solo puede ser desemperiada por miembros
activos de la Policia Nacional de Honduras.”. Por consiguiente, tanto lo que
establece el texto constitucional como la norma secundaria entra en clara
controversia con lo establecido en el articulo 22 de la Ley Organica de las Zonas
de Empleo y Desarrollo Economico (ZEDE) al afirmar que las ZEDE “... deben
establecer sus propios organos de seguridad interna con competencia exclusiva en
la zoma, incluyendo su propia policia, organos de investigacion del delito,
inteligencia, persecucion penal y sistema penitenciario, asi como la vinculacion
con la estrategia de seguridad del pais.”, situacion que hace imposible que esta
norma pueda coexistir al estar en clara controversia con lo establecido en la
Constitucion de la Republica y la Ley Organica de la Secretaria de Estado en el
Despacho de Seguridad y de la Policia Nacional.

7. Violacion al principio de jerarquia de las normas juridicas. De conformidad a
este principio fundamental en todo estado constitucional de derecho, lo esencial de
la jerarquia normativa consiste en hacer depender la validez de unas normas
juridicas de otras normas juridicas, de modo que una norma es jerdrquicamente
superior a otra cuando la validez de ésta depende de aquélla, de manera que la
norma inferior debe acatar la superior. La idea de jerarquia normativa esta
presente en el pensamiento juridico de Hans Kelsen (1881- 1973) para quién
también el elemento decisivo que determina la existencia del Derecho es su validez.
Para Kelsen el ordenamiento juridico se organiza como una piramide escalonada
donde cada rango normativo ocupa un escalon, de modo que la norma del escalon
siguiente fundamenta la validez, la existencia, de la del escalon anterior. En esta
Jjerarquia normativa kelseniana la cuspide de la piramide la ocupa la Constitucion;
tras ésta en un segundo escalon estin las normas generales, en las que Kelsen
incluye las leyes; en un tercer escalon se ubican los reglamentos; y asi
sucesivamente en orden descendente. Pues bien, este orden doctrinario lo acoge
nuestra constitucion en todo su articulado y otras leyes de cardcter general como
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el Codigo civil y la Ley General de la Administracion Publica especificamente lo
establecido en su articulo 7. La superioridad de la Constitucion sobre cualquier
otra norma juridica prevalece y se basa en un criterio material, pues la misma
contiene los principios fundamentales de la convivencia (superlegalidad material)
v por ello esta dotada de mecanismos formales de defensa (superlegalidad formal).
Establece una superioridad de la norma escrita sobre la costumbre y los principios
generales de Derecho, sin perjuicio del cardcter informador del ordenamiento
Jjuridico de estos ultimos. Este orden logico se quebranta con lo establecido en los
articulos 8 y 41 de la Ley organica de las zonas de empleo y desarrollo economico
(ZEDE) al afirmar que la jerarquia normativa en esas zonas es totalmente
contraria a lo que establece la Constitucion de la Republica y las leyes de cardcter
general, desaplicando la Constitucion de la Republica en esas zonas y los tratados
‘...en lo que les sea aplicable;”,
es decir que en éstas areas se invierte la jerarquia normativa, pues va de lo
particular a lo general en lo que les sea aplicable, dando prioridad a las leyes que
rigen en las ZEDE sobre la Constitucion o leyes de caracter general, contrario a

internacionales suscritos por Honduras al afirmar *

la doctrina Kelseniana que inspira nuestra constitucion. Situacion que violenta
tajantemente la Constitucion de la Republica.

8. Violacion al principio de la libre autodeterminacion de los pueblos y a la no
intervencion. El Convenio numero 169 de la OIT sobre pueblos indigenas y
tribales, tiene dos postulados basicos: el derecho de los pueblos indigenas a
mantener y fortalecer sus culturas, formas de vida e instituciones propias, y su
derecho a participar de manera efectiva en las decisiones que les afectan. Estas
premisas constituyen la base sobre la cual deben interpretarse las disposiciones del
Convenio. El Convenio también garantiza el derecho de los pueblos indigenas y
tribales a decidir sus propias prioridades en lo que ataiie al proceso de desarrollo,
en la medida en que éste afecte sus vidas, creencias, instituciones y bienestar
espiritual y a las tierras que ocupan o utilizan de alguna manera, y de controlar,
en la medida de lo posible, su propio desarrollo economico, social y cultural. Lo
establecido en este convenio colisiona de forma expresa por lo establecido en la
reforma al articulo 329 de la Constitucion de la Republica al establecer que no
serd necesario el plebiscito aprobatorio para la creacion de Zonas de Empleo y
Desarrollo Economico (ZEDE) en zonas con baja densidad poblacional. Asimismo,
colisiona con lo establecido en el articulo 25 y 26 de la Ley orgadnica de las Zonas
de Empleo y Desarrollo Economico (ZEDE) al hacer referencia a que las ZEDE
administraran en nombre del Estado de Honduras la propiedad del suelo, cediendo
atribuciones que por ley ostentas otras instituciones estatales fomentando el
derecho a la expropiacion fuera de los parametros constitucionales, en detrimento
del derecho constitucional a la propiedad privada. Por estas razones claramente
se violenta el convenio 169 de la OIT en la reforma constitucional realizada al
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articulo 329 y los articulos 25 y 26 de Ley Organica de las Zonas de Empleo y
Desarrollo Economico (ZEDE).

9. Reforma a articulos irreformables o pétreos. Al reformarse los articulos 294,
303 y 329 de la Constitucion de la Republica, se violentaron normas
constitucionales referentes a la division del territorio nacional y a la forma de
gobierno que establece el articulo 374 de la Constitucion de la Republica que no
podran reformarse en ningun caso. El Congreso Nacional como poder derivado del
Poder Constituyente, tiene la atribucion de reformar la Constitucion, pero de
conformidad a lo que establece el articulo 373 de la Constitucion de la Republica,
pero con la limitante del referido articulo 374 antes citado.

10. Armonia de normas constitucionales. Como ya han establecido innumerables
estudiosos del derecho constitucional, una norma de la constitucion no debe ser
interpretada de forma aislada; la constitucion constituye una unidad. Las normas
constitucionales no pueden estar en una relacion de tension reciproca, deben
necesariamente ser armonizadas o puestas en concordancia la una con la otra, de
tal modo que no puede haber reformas constitucionales que no guarden armonia
con lo establecido por el poder constituyente originario en relacion con los
articulos 373 y 374 de la Constitucion de la Republica.

11. Derogatoria de las reformas constitucionales y la Ley Organica de las Zonas
de Empleo y Desarrollo Economico (ZEDE). Debe de proceder el Congreso
Nacional a la derogatoria inmediata de las reformas constitucionales realizadas a
los articulos 294, 303 y 329 de la Constitucion de la Republica, asi como la Ley
Organica de las Zonas de Empleo y Desarrollo Economico (ZEDE) por las razones
expuestas en el presente analisis juridico. Asimismo debe de procederse estructurar
mecanismos adecuados de generacion de empleo y desarrollo en busca de
simplificacion administrativa adecuada para fomentar un apropiado clima de
negocios y estimulo a la inversion donde todos alcancemos mejores niveles de
convivencia y seguridad ciudadana, fortaleciendo los mecanismos de lucha contra
la corrupcion e impunidad que lesionan el Estado de Derecho y fomentar practicas
transparentes que garanticen la rendicion de cuentas permanentes de todos los
empleados y funcionarios del Estado.”

Se suma a estas posiciones dirigidas en contra de las ZEDEs el Consejo Nacional
Anticorrupcion o CNA, quien en junio de 2021 publicé e hizo circular por todos los medios
un documento denominado: “Analisis sobre aspectos juridicos y econdmicos en torno a las
Zonas de Empleo y Desarrollo Econémico (ZEDE).”*2. E1 CNA en su extenso analisis

42 vid. https://www.cna.hn/wp-content/uploads/2021/10/Informe-Los-pecados-  capitales-de-las-ZEDE.pdf
(Obtenido en La Internet). Dicho documento consta de 90 paginas e hizo acopio de la siguiente bibliografia: American
Psychological Association. (2020). Publication manual of the American Psychological Asso- ciation (7th ed.).
https://doi.org/10.1037/0000165000/ Anénimo. (24 de enero de 2013). Honduras: aprueban ciudades modelo en el
Congreso Nacional. La Pren- sa.https://www.laprensa.hn/honduras/tegucigalpa/331319-98/honduras-aprue-
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denuncia la inconstitucionalidad de las ZEDEs y al final resume sus hallazgos en las
conclusiones siguientes:

“CONCLUSIONES.

a. Pese a que la Constitucion de Honduras requiere ser actualizada, para el caso
de las ZEDE no opero el contenido normativo sobre la rigidez constitucional,
sino que este proyecto es el resultado de un autoritarismo y totalitarismo de las
personas que integran los poderes del Estado.

b. La autonomia funcional y administrativa; la suplantacion de funciones
indelegables de los poderes del Estado, el desapego de la jurisdiccion ordinaria;
la implementacion de un sistema de justicia extranjero —desconocido para la
mayoria— que serd manejado por fordaneos; la manipulacion de la politica de

banciudades-modelo-en-el-congreso-nacional Andénimo. (24 de mayo de 2021). Sectores alzan la voz contra las ZEDE
en Honduras. Proceso Digital. https://pro- ceso.hn/sectores-alzan-la-voz-contra-las-zedes-en-honduras/ Anénimo. (3
de ju- nio de 2021). Las ZEDE reeditan historia de concesiones bananeras en Honduras, alerta socidlogo. Proceso
Digital.  https://proceso.hn/las-zede-reeditanhistoria-  de-concesiones-bananeras-en-honduras-alerta-sociologo/
Anodnimo. (14 de junio de 2021). Expresidente Lobo Sosa dice que «de la lengua» sacaran a quienes bus- quen
protegerse en las ZEDE. Proceso Digital. https://proceso.hn/ expresidente- lobo-sosa-dice-que-de-la-lengua-sacaran-
a-quienes-busquen-protegerseen-zede/ Anénimo. (22 de junio de 2021). Las ZEDE no generarian ni 15 mil empleos
en Honduras, segin el Fosdeh. Proceso Digital. https://proceso.hn/las-zedes-no-ge- nerarianni-15-mil-empleos-en-
honduras-segun-el-fosdeh/ Bravo, E. (S. f). 250 conectores textuales. Travesias filosoficas.
http://www.iesseneca.net/iesseneca/ IMG/pdf/Conectores_textuales.pdf Canal CNGoTv. (21 de junio de 2021). Ebal
Diaz dice que peleara para que se creen ZEDE en Francisco Morazan. [Archivo de video]. Youtube.
https://www.youtube.com/ watch?v=B50tAzl7xFw info@cna.hn www.cna.hn cnahnoficial cnahonduras cnahonduras
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transparencia, el control de organos de policia e investigacion, asi como del
espectro radioeléctrico, sumado a que dentro de las ZEDE, la aplicacion del
Codigo Penal vigente y las disposiciones sobre la extradicion, son meramente
transitorias, hasta que sus organos de gobernanza determinen como regular
dichos aspectos, constituye gravemente, un claro panorama de haberse creado
el mas solido refugio para «criminales de cuello blanco» que opten por
ampararse bajo la legislacion y sistemas autonomos que imperan dentro de las
ZEDE.

Especificamente, en lo respecta a la prevencion y combate a la corrupcion, es
evidente que con el fin de generar impunidad para quienes se han visto

C

involucrados en actos de corrupcion, utilizaran esta zonas geogrdficas para
refugiarse y evitar que justicia nacional o extranjera proceda en contra de ellos;
al mismo tiempo, se identifica que debido a los principios de cosa juzgada
muchos de los involucrados en corrupcion provocaran que se les inicie procesos
bajo los juzgados y tribunales que funcionaran dentro de las ZEDE y dichas
resoluciones seran utilizadas como excepciones por cosa juzgada.

d. Todo esto, se dio en el marco de manifiestas violaciones a la Constitucion, donde
los diputados que aprobaron las reformas constitucionales y la Ley Orgadnica de
las ZEDE, se excedieron en sus funciones atribuyéndose facultades del
constituyente para reformar articulos que versan sobre la forma de gobierno y el
territorio. Cabe mencionar que dichas aberraciones juridicas, fueron disfrazadas
con la retorica de un discurso y una promesa que el gobierno, no ha sabido
cumplir en mas de una década por lo que ahora, se ofrece anticipadamente el
territorio a cambio de supuestas proyecciones de generacion de empleo y el que
se haya sentado todo un sistema de separacion estatal, habiendo cedido la
soberania.

e. En su mayoria, el contenido del funesto Decreto Legislativo n.° 120-2013, no
contempla disposiciones encaminadas a determinar métodos, mecanismos o
regulaciones con enfoque para generar desarrollo economico en Honduras, los
legisladores de manera premeditada, se valieron de sendos artificios para
simular la construccion de un muro perimetral constituido en una ley, que
principalmente tiene como fin, haber sentado las bases legales para la creacion
de mini Estados dentro de Honduras, ajustados a los intereses de sus promotores
bajo un acto de traicion a la Constitucion y la patria.

f- La Ley de las ZEDE admite un modelo de expropiacion que prioriza los intereses
de quienes inviertan en estas zonas, por sobre los hondurerios que habitan y
poseen los territorios, con tal de lograr la expansion indeterminada de dicho
proyecto. Aun peor es el caso del territorio con baja densidad poblacional de los
municipios ubicados en los departamentos contiguos al Golfo de Fonseca y Mar
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Caribe, que ya estan declarados por defecto dentro del régimen de las ZEDE. Es
cuestion de tiempo para pérdida de dicho territorio.

g. No siendo suficiente con lo advertido en el Decreto n.° 130-2012 (Ley de las
ZEDE), el 15 de junio del 2021, se publico en el Diario Oficial La Gaceta, el
Decreto Legislativo n.° 32-2021 que establecio disposiciones en materia fiscal y
aduanera para estas zonas especiales, asimismo, en el quinto articulo del
mencionado decreto, se autoriza al Poder Ejecutivo a suscribir contratos de
estabilidad legal y fiscal con las Zonas de Empleo y Desarrollo Economico que
operan en el pais para asegurar dichos compromisos cuando estos se extiendan
por mas de un periodo de gobierno. En otras palabras, se intenta consolidar la
obligacion del Estado de Honduras a garantizar la subsistencia de las ZEDE,
aun cuando se dé un cambio de régimen politico en el pais, estos esfuerzos por
blindar los inconsultos proyectos de zonas especiales, también se amparan en el
articulo 45 de la Ley Organica de estas zonas, donde se manifiesta que aun con
la derogacion de dicho instrumento, se debera respetar lo suscrito en los
contratos o acuerdos mencionados en el parrafo anterior.

h. Las modificaciones a la Constitucion que dieron vida a la ley de las ZEDE tienen
mayor alcance en materia de autonomia e independencia en comparacion a las
RED, es decir, las ZEDE transgreden en mayor medida los valores, principios y
esencia de la Constitucion.

i. Los actos de corrupcion entorno a estas zonas, estan lejos de terminar, pues aun
falta su materializacion expansiva, que ird restando gradualmente la soberania
del Estado hondurerio, para convertirse en amplios paraisos fiscales.

J. Con la comision de actos como las modificaciones realizadas a la Constitucion
de la Republica, la aprobacion de la ZEDE y la destitucion de magistrados de la
Sala Constitucional, se evidencio la manera categorica en que los poderes del
Estado pueden actuar en contubernio para garantizar mecanismos que permitan
satisfacer las necesidades para mantener el statu quo, aun posterior a su
participacion como servidores publicos.

k. Con el analisis plasmando, resulta factible considerar que las ZEDE originaran
desigualdad y podrian aumentar la migracion de personas. Al momento de que
en estas zonas se instalen empresas con alto nivel tecnologico que requieran de
una mano de obra calificada, el acceso al empleo podria verse afectado por parte
de la poblacion que habita en estas regiones, ya que al no cumplir con los
requisitos para trabajar en estas empresas, algunos residentes y personas
aledarias al territorio de las ZEDE tendrian que emigrar para lograr establecerse
en otras zonas del pais donde puedan tener acceso a nuevas oportunidades de
trabajo; como resultado provocara un aumento de las brechas de desigualdad
entre la poblacion.
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l. Las ZEDE no constituyen un componente de evolucion economica para el pats,
ya que en principio se considera su constitucion, funcionamiento e impacto
dentro de un fragmento de territorio reducido, por lo que de avanzar en
seguimiento a lo expresado en los discursos falaces de sus promotores, se deberd
expandir abruptamente el modelo de estas zonas por grandes extensiones
territoriales, situacion que consecuentemente se traduce en una cesion en
demasia, del territorio nacional a manos de la inversion extranjera.

m. Finalmente, el CNA hace un llamado internacional para reconocer a los
mecanismos de gobiernos autoritarios de las ZEDE como refugios para
narcotraficantes, lavadores de activos y zonas donde se podra realizar todo tipo
de actos de corrupcion sin la vigilancia que actualmente la sociedad La Gaceta
civil emprende, y sobre todo sin el control estatal debido.”

Existen otros documentos y manifestaciones publicas de organizaciones y personas que
demuestran que desde un inicio, todo inversionista estuvo advertido del riesgo de crear
ZEDEs, en este sentido cabe recordar que nadie puede beneficiarse de actos propios que
son sabidamente, ilegales; y es mas, en este caso inconstitucionales e incuestionablemente
ilegitimos. En este sentido, hubo varias corporaciones municipales que mediante cabildos
abiertos, realizados de conformidad con la Ley de Municipalidades, se declararon en sus
propias circunscripciones, “libres de ZEDEs”, haciendo patente su rechazo a este tipo de
inversiones.*’ Se citan otros documentos en los que se exponen razones suficientes para
establecer que invertir en las ZEDEs era de alto riesgo por su inconstitucionalidad:**
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manifestaciones de poder, en manos de extranjeros e incluso nacionales, constituidos en
autoridades nacidas al margen del imperium de nuestra Constitucion, son una negacion de
los poderes que so6lo el poder soberano, originario o constituyente puede conceder. De
forma que, el contenido de los articulos de la Constitucion, reformados mediante los
Decretos Legislativos 236-2012 y 9-2013 son nulos de origen, porque su contenido u objeto
de reforma es imposible que sea fruto de un poder constituido, sea de naturaleza
Legislativa, Judicial o Ejecutiva. Sobre el caso bajo estudio, la Corte Suprema de Justicia
hace patente la diferencia entre la normal delegacion de poder que hace el Constituyente
en los poderes constituidos, lo que es resultante del también normal ejercicio democratico
por representacion, a lo que ha ocurrido en el caso de creacion de las zonas de empleo y
desarrollo econdémico, porque aqui lo que ha operado es una suplantacion del poder
soberano por parte de quienes fueron autoridades de turno.

6.4. Previsiones judiciales que garantizan la seguridad juridica y la proteccion de los
intereses de personas naturales y juridicas que se acogieron a las ZEDEs.

Con todo lo anteriormente expresado, resulta evidente que desde el inicio ha existido un
ambiente contrario a la iniciativa de crear zonas autonomas (RED o ZEDE) atentatorias a
la soberania popular pues violentan dos materias sustanciales o elementos primigenios de
todo Estado, como ocurre con el territorio y la forma de gobierno. Desde el afio 2010,
diferentes autoridades en contra de lo que dispone nuestra Constitucion, han impulsado
modelos econdmicos de desarrollo que se pueden equiparar a modelos neocoloniales que
ahora se les conoce como enclaves extractivistas. También, hasta el momento se ha
enfatizado en que toda la normativa relacionada con el establecimiento de las Zonas de
Empleo y Desarrollo Econémico o ZEDEs es inconstitucional de origen y asi mismo es
nula de forma retroactiva o sea con efectos ex tunc. Sin embargo, este alto tribunal de
justicia estd consciente de que existen al menos tres inversiones en el pais (Prospera,
Morazan y Orquidea)® que pese a todo deben ser protegidos en sus derechos e intereses
legitimos, esto es seguridad juridica que garantice sus inversiones y sus aportes a la
economia nacional. Por supuesto, siempre y cuando se hayan constituido sin alterar o
contravenir el orden juridico ya establecido previo a la normativa que se declara
inconstitucional de origen y que su capital de inicio como negocios 0 giros sean también
licitos. Igualmente, su asentamiento y origen no afecten derechos de terceros,
especialmente si son comunidades tribales o indigenas, o no afecten el medio ambiente y
otros derechos fundamentales. En virtud de lo cual, es importante que se establezca de
manera expresa y directa que la nulidad de la normativa que crea las ZEDEs, deja en el
caso de dichas sociedades o empresas mercantiles, subsistente el marco juridico regulatorio

45 Que conste que, como ya se expresd con anterioridad, ninguna empresa o sociedad mercantil fue declarada como
ZEDE por parte del Congreso Nacional de Honduras.
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que es general a todas las inversiones, sociedades y empresas mercantiles, quedando todas
ellas bajo su proteccion juridica. De manera que el hecho de que se declare la
inconstitucionalidad con efectos ex func no significa que las sociedades y empresas
mercantiles que pretendian ser ZEDEs caen en un vacio juridico, sino que su constitucion
y su funcionamiento se entiende comprendido en las normativas normales o regulares que
rigen actualmente y desde antes en materia mercantil, arancelaria, tributaria, financiera,
etc.

6.5. Algunos otros fundamentos y argumentos que sustentan la inconstitucionalidad
de los Decretos Legislativos de reforma constitucional, nimeros 236-2012 y 9-2013 y
de la Ley Organica de las Zonas de Empleo y Desarrollo Econémico (ZEDE)
promulgada mediante el Decreto Legislativo No. 120-2013.

Para complementar todo lo hasta aqui sefalado por esta sentencia, cabe destacar que si es
posible dictar la inconstitucionalidad de articulos contenidos en la Constitucion de la
Republica. Lo que parece una contradiccion no lo es, si se considera que existe una
jerarquia soberana del Poder Constituyente sobre los poderes constituidos, de manera que,
estos ultimos tienen vedado los puntos o elementos que le son indisponibles por disposicion
expresa y clara del Soberano. De manera que, en estos casos (articulo 374) el texto original
de la Constitucion y su sentido, es intangible, por ende inalterable. Siendo una obligacion
ineludible, restituir siempre el texto original frente a cualquier reforma o acto que pretenda
su cambio. En el caso que nos ocupa, los articulos 294, 303 y 329 reformados mediante la
ratificacion del Decreto Legislativo numero 236-2012 con la promulgacion del Decreto
Legislativo No. 9-2013, atentan contra la voluntad soberana del Constituyente y por ende
deben ser expulsados de la Constitucion de la Republica, con la finalidad de conservar su
sentido original. Comenzamos con el articulo 329 constitucional que en su version
reformada y contraria a lo que dispone el articulo 374 ya muchas veces citado, dispone:

“Articulo 329. El Estado promueve el desarrollo economico y social, que debe
estar sujeto a una planificacion estratégica. La ley regula el sistema y proceso de
planificacion con la participacion de los poderes del Estado y las organizaciones
politicas, economicas y sociales, debidamente representadas. Para realizar la
funcion de promover el desarrollo economico y social y complementar las acciones
de los demas agentes de este desarrollo, el Estado con vision a mediano y largo
plazo, debe diseniar concertadamente con la sociedad hondureiia una planificacion
contentiva de los objetivos precisos y los medios y mecanismos para alcanzarlos.
Los planes de desarrollo de mediano y largo plazo deben incluir politicas y
programas estratégicos que garanticen la continuidad de su ejecucion desde su
concepcion y aprobacion, hasta su conclusion. El plan de nacion, los planes de
desarrollo integral y los programas incorporados en los mismos son de obligatorio
cumplimiento para los gobiernos sucesivos. ZONAS DE EMPLEO Y
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DESARROLLO ECONOMICO. El Estado puede establecer zonas del pais sujetos
a regimenes especiales, los cuales tienen, personalidad juridica, estan sujetas a un
régimen fiscal especial, pueden contraer obligaciones en tanto no requieran para
ello la garantia o el aval solidario del Estado, celebrar contratos hasta el
cumplimiento de sus objetivos en el tiempo y durante varios gobiernos y gozan de
autonomia funcional y administrativa que deben incluir las funciones, facultades y
obligaciones que la Constitucion y las leyes le confieren a los municipios. La
creacion de una zona sujeta a un régimen especial es atribucion exclusiva del
Congreso Nacional, por mayoria calificada, previo plebiscito aprobatorio por las
(2/3) dos terceras partes, de conformidad con lo establecido en el articulo 5 de la
Constitucion. Este requisito no es necesario para regimenes especiales creados en
zonas con baja densidad poblacional. Se entiende por zona de baja densidad
poblacional, aquellas en donde el numero de habitantes permanentes por kilometro
cuadrado sea inferior al promedio para zonas rurales calculado por el Instituto
Nacional de Estadisticas (INE) quien debe emitir el correspondiente dictamen. El
Congreso Nacional al aprobar la creacion de zonas sujetas a regimenes especiales,
debe garantizar que se respeten en su caso, la sentencia emitida por la Corte
Internacional de Justicia de la Haya el 11 de septiembre de 1992 y lo dispuesto en
los articulos 10,11,12,13,15 y 19 de la Constitucion de la Republica referente al
territorio. Estas zonas estan sujetas a la legislacion nacional en todos los temas
relacionados a soberania, aplicacion de la justicia, defensa nacional, relaciones
exteriores, temas electorales, emision de documentos de identidad y pasaportes. El
Golfo de Fonseca debe sujetarse a un régimen especial de conformidad al Derecho
Internacional, a lo establecido en el articulo 10 constitucional y el presente
articulo; las costas hondurerias del golfo y del mar Caribe quedan sometidas a las
mismas disposiciones constitucionales. Para la creacion y funcionamiento de estas
zonas, el Congreso Nacional debe aprobar una Ley Orgdnica, la que solo puede
ser modificada, reformada, interpretada o derogada por dos tercios favorables de
los miembros del Congreso Nacional, es necesaria ademas la celebracion de un
referéndum o plebiscito a las personas que habiten la zona sujeta a régimen
especial cuando su poblacion supere los cien mil habitantes. La Ley Organica debe
establecer expresamente la normativa aplicable. Las autoridades de las zonas
sujetas a regimenes especiales tienen la obligacion de adoptar las mejoras
prdcticas nacionales e internacionales para garantizar la existencia y permanencia
del entorno social economico y legal adecuado para ser competitivas a nivel
internacional. Para la solucion de conflictos dentro de las zonas del pais sujetas a
regimenes especiales, el Poder Judicial por medio del Consejo de la Judicatura
debe crear tribunales con competencia exclusiva y autonoma sobre éstos. Los
Jjueces de las zonas sujetas a jurisdiccion especial seran propuestos por las zonas
especiales ante el Consejo de la Judicatura quien lo nombrara previo concurso de
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un listado propuesto de una comision especial integrada en la forma que senale la
Ley Organica de estos regimenes. La ley puede establecer la sujecion a arbitraje
obligatorio para la solucion de conflictos de las personas naturales o juridicas que
habiten dentro de las dareas comprendidas por estos regimenes para ciertas
materias. Los Tribunales de las zonas sujetas a un régimen juridico especial podran
adoptar sistemas o tradiciones juridicas de otras partes del mundo siempre que
garanticen igual o mejor los principios constitucionales de proteccion a los
Derechos Humanos previa aprobacion del Congreso Nacional”.

Asimismo, la version que mantiene el sentido original dispuesto por el Constituyente,
dispone:

“Articulo 329. El Estado promueve el desarrollo integral de lo economico y social
que estara sujeto a una planificacion estratégica. La ley regulard el sistema y
proceso de planificacion con la participacion de los poderes del Estado y las
organizaciones politicas, economicas y sociales, debidamente representadas. Para
realizar la funcion de promocion del desarrollo economico y social y complementar
las acciones de los demas agentes de este desarrollo, el Estado con vision a
mediano y largo plazo diseriara concertadamente con la sociedad hondureiia una
planificacion contentiva de los objetivos precisos y los medios y mecanismos para
alcanzarlos. Los planes de desarrollo de largo y mediano plazo incluiran politicas
y programas estratégicos que garanticen la continuidad de su ejecucion desde su
concepcion y aprobacion, hasta su conclusion. El Plan Nacion, los planes de
desarrollo integral y los programas incorporados en los mismos seran de
obligatorio cumplimiento para los gobiernos sucesivos. .

Como puede constatarse la reforma constitucional tachada ahora de inconstitucional y
contraria a la voluntad soberana del pueblo, consistid en agregar al plan de desarrollo
econdmico del pais, lo correspondiente a las Zonas de Empleo y Desarrollo Econémico,
mejor conocidas como ZEDEs. La Corte Suprema de Justicia, por medio de la presente
sentencia declara que dicha reforma es inconstitucional de origen, debido a que dicha
reforma inconstitucional s6lo es apariencia, pues en el fondo, las ZEDEs tienen como
propdsito, permitir que en nuestro territorio se instalen y operen sociedades y empresas
autogobernadas con sus propias normas y autoridades. De manera que se constituyan en
pseudoestados aparte del Estado hondurefio. Se estima que, aunque se disponga en el texto
reformado el sometimiento de las ZEDEs a la soberania e imperio de la Constitucion y las
leyes de la Republica de Honduras, todo esto queda inutilizado en cuanto dispone de forma

46 El articulo 329 constitucional debe restablecerse a la reforma vigente contenida en el Decreto Legislativo No. 175-
2004 publicado en La Gaceta, Diario Oficial de la Republica de Honduras No.30,586 del 3 de enero de 2005, ratificado
por el Decreto Legislativo No. 373-2005, publicado en La Gaceta, Diario Oficial de la Republica de Honduras
No0.30,910 del 24 de enero de 2006.
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no expresamente reconocida, que dichas zonas se regulen asi mismas mediante sus propios
organos gubernativos y judiciales y apliquen sus propias normas y sistemas judiciales. Se
apunta como un elemento de especial interés, el impacto de las ZEDES en contra de la
soberania nacional, al limitar la prerrogativa que tiene la Corte Suprema de Justicia
(Consejo de la Judicatura) de nombrar libremente a los jueces que deben juzgar y ejecutar
lo juzgado dentro del territorio de las ZEDEs, teniéndose que sujetar a la lista de candidatos
propuestos por las autoridades de dichas zonas.*’ Por otra parte, facultando a los
propietarios de las ZEDEs a estructurar un fuero especial con juzgados y tribunales creados
por ellos mismos, quienes ademas, deberan aplicar sus normas impuestas, orientadas a los
fines de dichas zonas.*® De manera que el poder jurisdiccional y en cuenta el punitivo o
sancionador del Estado hondurefio, queda mediatizado por virtud de la criticada reforma
constitucional, al control de los propietarios de las ZEDEs. Es mas, en cuanto a la
aplicacion de justicia, la reforma que se reprocha de inconstitucional dispone que las
normas que rigen dichas zonas deben interpretarse bajo el principio que maneja el texto
reformado, es decir, la primacia del principio de la competitividad, pues es esta la razon y
fundamento de la reforma y creacion de las ZEDEs.* Lo que subordina el principio pro
persona dispuesto en el articulo 59 constitucional, a dicho principio de competitividad. Asi
como también, contraviene el equilibrio que debe existir entre el capital y el trabajo de
conformidad al articulo 135 de nuestra Constitucion. De hecho, la reforma resulta
cuestionable a la luz de nuestra Constitucion, pues lo que propusieron los diputados con la
creacion de las ZEDES es que, sus autoridades devienen obligados a adoptar “las mejores
practicas nacionales e internacionales”, pero no para garantizar, proteger y respetar los
derechos fundamentales o humanos de los habitantes de dichos territorios, sino “para
garantizar la existencia y permanencia del entorno social economico y legal adecuado
para ser competitivas a nivel internacional”. Como evidencia de lo pernicioso que es la
introduccion de las ZEDES y lo inconstitucional que es la reforma del articulo 329
constitucional bajo escrutinio, es que con esta reforma eleva a rango constitucional, el
abuso de forzar a las personas naturales o juridicas que habiten dentro de las areas
comprendidas por estos regimenes a someterse obligatoriamente al arbitraje para la
solucion de conflictos. Y para més evidencia de la inconstitucionalidad, la reforma autoriza
la adopcion dentro de las ZEDEs de sistemas legales ajenos al nuestro, contradiciendo y
dejando totalmente fuera de lugar todo lo referido al sometimiento de soberania,
Constitucion y leyes hondurenias. Al respecto, Honduras cuenta con todos los elementos

47 Al respecto la reforma sefiala: “Los jueces de las zonas sujetas a jurisdiccion especial seran propuestos por las zonas
especiales ante el Consejo de la Judicatura quien lo nombrara previo concurso de un listado propuesto de una comision
especial integrada en la forma que sefiale la ley organica de estos regimenes.”

48 Al respecto la reforma sefiala: “Para la solucion de conflictos dentro de las zonas del pais sujetas a regimenes
especiales, el Poder Judicial por medio del Consejo de la Judicatura debe crear tribunales con competencia exclusiva
y autébnoma sobre éstos”.

49 Al respecto la reforma sefiala: “Las autoridades de las zonas sujetas a regi- menes especiales tienen la obligacion
de adoptar las mejoras practicas nacionales e internacionales para garantizar la existencia y permanencia del entorno
social econdémico y legal adecuado para ser competitivas a nivel internacional”.
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necesarios para respetar, garantizar y proteger los derechos humanos de sus habitantes, de
manera que no necesita de normas ilusorias que prometan mejores condiciones en ese
sentido.>® Por otra parte, cuando ocurran las violaciones de derechos humanos, las
autoridades propietarias de las ZEDEs no podrian ser declaradas responsables de estas, sino
que serda Honduras quien deba responder ante los sistemas de proteccion internacional.
Como puede constatarse entonces, las ZEDEs en la practica, no sélo son una cesion fisica
de nuestro territorio, sino que es también una cesion del control gubernativo, legislativo y
judicial, es decir, es una forma velada de ceder nuestro territorio.’! Por lo que la reforma
constitucional del articulo 329 violenta directamente los articulos irreformables atinentes a
la forma de gobierno y al territorio nacional, por cuanto como tal, se entiende que el Estado
hondurefio se encuentra conformado por tres poderes complementarios y sin subordinacion
entre ellos y de nadie mas, salvo el poder soberano que reside en el pueblo. Dicha reforma,
propone inclusive, tradiciones legales extranjeras que no forman parte de nuestra
idiosincrasia. Autoridades que impondran en esos territorios normas especiales diferentes
al resto del pais, contraviniendo el ejercicio del imperium* sobre estas regiones. Si las
autoridades hondurefias no pueden hacer valer sus leyes y su propia Constitucion; y, si sus
autoridades no tienen “poder” en el ambito territorial de las ZEDEs, entonces no existe
ejercicio de soberania, manifestada mediante el concepto de democracia representativa. En
ese sentido, aunque la reforma lo afirme, no se puede comparar el gobierno edilicio de las
municipalidades, al gobierno de las ZEDEs. Para comenzar, el gobierno municipal nace de
la voluntad popular expresada en las urnas, lo que en los territorios de las ZEDEs no es
posible, porque son zonas dominadas y gobernadas por las personas naturales y sociedades
que inviertan capital. Es asi, como en los territorios de las ZEDEs se elimina la democracia
como factor de poder, constituyéndose un territorio autonomo respecto del Estado de
Honduras, lo que contradice el Estado de Honduras como concepto; y, una manera de negar
el precepto constitucional contenido en el articulo 4, que manda, que la forma de gobierno
es democratico, republicano y representativo. Como también no se debe soslayar que el
territorio municipal no es una negacion del principio de integridad o unidad territorial,
como si ocurre con el territorio que ocupan las ZEDEs, en donde al profundizar en relacion
con el principio de integridad territorial, es imperioso tenerle como una condicion sine qua
non de soberania. Siendo ademas, relevante en relacidon con el principio de
autodeterminacion de los pueblos. Ademas de la aplicacion de justicia, otra manifestacion
de soberania o imperium, caracteristico de todo Estado, es la imposicioén y cobro tributario;
pero, este articulo reformado es la absoluta y total renuncia a tan elemental caracteristica.

%0 Al respecto la reforma sefiala: “Los Tribunales de las zonas sujetas a un régimen juridico especial podran adoptar
sistemas o tradiciones juridicas de otras partes del mundo siempre que garanticen igual o mejor los principios
constitucionales de proteccion a los Derechos Humanos previa aprobacion del Congreso Nacional”.

Sl El territorio es nuestro, unicamente en la medida que quede sometido al poder plblico nuestro (normas y
autoridades).

52 Expresion que en este contexto pretende sefialar el “poder o dominio publico.” Inclusive el ejercicio mismo de
soberania puesta de manifiesto en el sometimiento de las personas a una Constitucion, ley y autoridad determinada.
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Por lo que, esa dimision al ejercicio de poder, dispuesta por la reforma bajo escrutinio, es
sin duda una inconstitucionalidad porque contraviene una prerrogativa que es consustancial
al poder estatal, la cual debe realizarse en la uinica forma que el Soberano ha dispuesto.
Continuando con el examen de constitucionalidad, el articulo 294 reformado, literalmente
dispone:

“articulo 294. el territorio nacional se dividira en departamentos. su creacion y
limites serdn decretados por el Congreso Nacional. Los departamentos se dividen
en municipios autonomos administrados por corporaciones electas por el pueblo,
de conformidad con la ley. sin perjuicio de lo establecido en los dos parrafos
anteriores, el Congreso Nacional puede crear zonas sujetas a regimenes especiales
de conformidad con el articulo 329 de eta Constitucion.”

Resulta que la inconstitucionalidad de este articulo se deriva de la propia que concierne al
articulo 329 reformado, pues se remite directamente al articulo que ya fue comentado. Lo
mismo sucede con el articulo 303 inconstitucionalmente reformado, el cual literalmente
dispone:

“Articulo 303. La potestad de impartir justicia emana del pueblo y se imparte
gratuitamente en nombre del Estado, por magistrados y jueces independientes,
unicamente sometidos a la Constitucion y las leyes. El Poder Judicial se integra
por una Corte Suprema de Justicia, por las cortes de apelaciones, los juzgados, por
tribunales con competencia exclusiva en zonas del pais sujetas a regimenes
especiales creados por la Constitucion de la Republica y demas dependencias que
seniale la ley. En ningun juicio debe haber mdas de dos instancias, el juez o
magistrado que haya ejercido jurisdiccion en una de ellas, no podra conocer en la
otra, ni en recurso extraordinario en el mismo asunto, Ssin incurrir en
responsabilidad. Tampoco pueden juzgar en una misma causa los conyuges y los
parientes dentro del cuarto grado de consanguinidad o segundo de afinidad”

Cabe afiadir que, aunque en este articulo se pretenda establecer que las autoridades
judiciales, nombradas para que ejerzan jurisdiccion en las ZEDEs pertenecen al Poder
Judicial de Honduras, debe sefialarse que, su pertenencia es totalmente formal, por cuanto,
el ejercicio de poder, por parte del Consejo de la Judicatura o la Corte Suprema de Justicia,
como ya se establecid con anterioridad, queda limitada a la propuesta que hagan los
inversionistas propietarios de las ZEDEs. Asi mismo, nuestro ordenamiento juridico sera
inaplicable en dichos territorios, como inaplicables serdan los sistemas judiciales o
tradiciones juridicas nuestras, frente a los foraneos que implementen las ZEDEs. Por todas
las razones antedichas es que es inconstitucional de origen la reforma a los articulos
constitucionales 294, 303 y 329 contenidos en los Decretos Legislativos nimeros 236-2012
y 9-2013. En consecuencia, también es inconstitucional de origen la Ley Orgénica de las
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Zonas de Empleo y Desarrollo Econémico (ZEDE), promulgada mediante el Decreto
Legislativo No. 120-2013; y que fue derogada mediante el Decreto Legislativo No. 33-
2022, el cual en su parte considerativa manifiesta:

“CONSIDERANDO: Que la Constitucion de Honduras que se encuentra en
vigencia desde 1982 establecio que Honduras es un Estado de Derecho, libre,
soberano e independiente, cuya forma de gobierno es republicana, democratica y
representativa. Que el poder o soberania solo corresponde al pueblo, misma que
sera ejercida de forma representativa y por la decision libre del pueblo hondurerio,
por tres (3) poderes: Ejecutivo, Legislativo y Judicial en todo el territorio nacional.
Y, que ninguna persona, grupo u otra nacion puede suplantar la soberania popular,
ni usurpar los poderes del Estado.

CONSIDERANDO: Que el poder constituyente se configura como un poder
originario, creador de un orden nuevo, un poder previo, que en el ejercicio de sus
facultades soberanas organiza y establece las atribuciones, competencias,
potestades, alcances y limites de los tres poderes del Estado o poderes constituidos.
Estos (los poderes constituidos o poderes del Estado) que son un poder derivado,
no originario, que actuan como delegado de aquel (del poder constituyente), es un
poder subordinado a la legalidad constitucional (a la Constitucion).
CONSIDERANDO: Que la Constitucion de la Republica impone limites a los
poderes constituidos o poderes del Estado. Estos limites que se denominan,
formales y materiales. Limites formales que se deducen del establecimiento del
proceso de reforma constitucional y del sometimiento a la Constitucion de la
Republica que deben estar sometidas leyes ordinarias o secundarias, como lo es
esta Ley Organica de las Zonas de Empleo y Desarrollo Economico (ZEDE), puesto
que la misma Constitucion establece qué requisitos formales o procedimentales
tendrda que cumplir u observar el Poder Legislativo para poder reformar la
Constitucion de la Republica y para poder aprobar leyes ordinarias o secundarias
como lo es la Ley Orgadnica de las Zonas de Empleo y Desarrollo Economico
(ZEDE). Asi como que los limites materiales, se observan cuando el poder
constituyente establece las clausulas de intangibilidad o clausulas pétreas, porque
las mismas defienden valores, principios y contenidos o temas especificos que el
mismo constituyente decidio proteger, prohibiendo para ello al poder constituido o
poderes del Estado su reforma o modificacion. Entre estos temas o materias
especificas, que el constituyente configuro como articulos intangibles o
irreformables se encuentran, la forma de gobierno y el territorio nacional,
establecidos en el articulo 374 de la Constitucion. Lo que significa que todos
aquellos articulos o preceptos de la Constitucion que contengan estos temas o
materias protegidas son denominados articulos intangibles o irreformables, mejor
conocidos como articulos pétreos. Que todas las leyes ordinarias o secundarias,
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como lo es, la Ley Organica de las Zonas de Empleo y Desarrollo Economico
(ZEDE) debe de someterse al imperio de la Constitucion de la Republica.
CONSIDERANDO: Que en fecha 12 de junio del 2013 el Poder Legislativo aprobo
Ley Organica de las Zonas de Empleo y Desarrollo Economico (ZEDE), mediante
DECRETO No. 120-2013 publicado en el Diario Oficial “La Gaceta” en fecha 6
de septiembre del 2013, bajo el numero 33,222. Dicha Ley Organica que desarrolla
la conformacion de las Zonas de Empleo y Desarrollo Economico (ZEDE), a partir
de una reforma constitucional que las creo y configuro, se violento con ello,
alterando, modificando y lesionando el territorio nacional, la soberania e
independencia de la Republica, suplantando la soberania popular y usurpando los
tres (3) poderes del estado mediante la configuracion de instituciones exclusivas
para zonas privadas, de empresas privadas y para otorgar privilegios a un grupo
de personas en detrimento de todos los hondurerios, creando este régimen de ZEDE
e instituciones con funciones, competencias, atribuciones y poderes que
constitucionalmente son propios o exclusivos del poder Ejecutivo y Legislativo. Asi
también, alterando y modificando en estas zonas (ZEDE) el sistema de
administracion de justicia, permitiendo que sea suplantado por otros sistemas
Jjudiciales o jurisdiccionales de otros paises. Poder, que solo es propio y exclusivo
en Honduras del Poder Judicial en todo el territorio nacional. En definitiva,
también alterando, violentando y modificando gravemente nuestra forma de
gobierno.

CONSIDERANDO: Que el constituyente establecio como pétreos o irreformables
estos temas especificos de la forma de gobierno y el territorio nacional, entre otros,
con el objetivo que las autoridades respeten, protejan y defiendan estos temas, la
forma de gobierno y el territorio nacional, frente a situaciones como éstas, es decir,
de estas Zonas de Empleo y Desarrollo Economico (ZEDE), de una invasion, de
ceder, de vender o de regalar el territorio nacional o, de alterar, o suplantar con
cualquier otro nombre, o figura, la forma de gobierno que se establece en los
articulos 1, 2 y 4 entre otros articulos de la Constitucion de la Republica, en cuanto
a que el poder, que es el pueblo hondureiio soberano, se ejercera en todo el
territorio nacional por los tres (3) poderes del Estado establecidos.
CONSIDERANDO: Que el Poder Legislativo de la Republica, lejos de cumplir
con la legalidad constitucional, respetar la Constitucion y las prohibiciones a los
poderes al aprobar y ratificar mediante reforma constitucional la creacion de estas
Zonas de Empleo y Desarrollo Economico (ZEDE) e incorporarlas al texto
constitucional y mediante la aprobacion de la Ley Organica de las Zonas de
Empleo y Desarrollo Economico (ZEDE) asi como cualquier otra normativa que
exista y se deriven de ella, son nulas de pleno derecho, carecen de validez juridica,
porque su creacion se hizo al margen de la Constitucion, sin facultades para crear
este tipo de leyes ordinarias o secundarias y vulnerando o traspasando los limites
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formales y materiales impuestos por el constituyente al legislador y a los poderes
constituidos o poderes del Estado, teniendo una prohibicion taxativa en el articulo
374 de la Constitucion de la Republica, para no reformar los articulos 294, 303,
304 y 329 y para aprobar dicha Ley Organica de las Zonas de Empleo y Desarrollo
Economico (ZEDE), traspaso y violento los limites formales, de procedimiento y
materiales, de contenido, como lo es, la forma de gobierno y el territorio nacional.
De igual manera, como en la jerarquia del derecho la reforma constitucional o ley
de reforma, la Ley Organica o ley secundaria u ordinaria tienen un rango de ley
inferior a la Constitucion original, sobre todo frente a las clausulas de
intangibilidad o articulos pétreos, el Poder Legislativo de periodos anteriores al
traspasar y violentar los limites mencionados en el parrafo anterior, produjo a la
reforma constitucional y a la Ley Organica de las Zonas de Empleo y Desarrollo
Economico (ZEDE) una nulidad de origen constitucional, por lo que su aprobacion
v ratificacion carece de validez juridica, por encontrarse al margen de la
Constitucion de la Republica. En consecuencia, la Ley Organica de las Zonas de
Empleo y Desarrollo Economico (ZEDE) y todas aquellas normas juridicas que se
deriven, de la reforma constitucional y, de dicha ley orgdnica, como ser, otras
leyes, reglamentos, resoluciones, asi como cualquier disposicion, contratos,
concesiones o toda normativa y/o decision etc., relacionada con las Zonas de
Empleo y Desarrollo Economico (ZEDE) carecen de validez juridica. Puesto que
ninguna autoridad tiene facultades para crear este tipo decision o leyes
secundarias, violando o traspasando los limites formales y materiales impuestos
por el constituyente a los poderes del Estado, que protegen nuestro territorio
nacional y forma de gobierno, ademas de valores materiales que trascienden de lo
formal, como la soberania e independencia del pueblo hondureiio. Porque la
legalidad constitucional responde a unos valores y principios que el poder
constituyente protege a través de estas clausulas intangibles o pétreas, para
mantener el orden constitucional, la soberania y el sistema democratico.

CONSIDERANDO: Que de conformidad a los articulos 321, 323 y 374 de la
Constitucion, este Congreso Nacional 2022-2026 no reconoce ninguna sentencia,
dictamen o resolucion de la Sala de lo Constitucional de la Corte Suprema de
Justicia y de la Corte Suprema de Justicia en pleno en favor de estas Zonas de
Empleo y Desarrollo Economico (ZEDE). Puesto que, es de amplio conocimiento
que cualquier sentencia o cualquier decision judicial que violente los articulos
pétreos carece validez juridica, ya que ha quedado claro que los poderes
constituidos, entre ellos, el Poder Judicial no tienen la facultad para reformar (via
Jjurisprudencia), modificar o alterar y violentar los articulos pétreos de nuestra
Constitucion (articulo 374 de la Constitucion). Ya que el poder constituyente le
impuso limites a los tres poderes del Estado, eso incluye al Poder Judicial. Limites
que la Sala de lo Constitucional de la Corte Suprema de Justicia y la misma Corte
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Suprema de Justicia al emitir sentencias y decisiones judiciales en favor de estas
Zonas de Empleo y Desarrollo Economico (ZEDE) también los violento en cuanto
a la prohibicion de reformar, por cualquier otro medio, o de cualquier modo y en
ningun caso, los articulos protegidos, pétreos o irreformables, que afecten,
modifiquen o alteren la forma de gobierno y el territorio nacional de Honduras,
articulo 374.

CONSIDERANDQO: Que la revocacion de cualquier disposicion, contrato,
concesion etc., vinculados, emitidos o dictados en favor de las Zonas de Empleo y
Desarrollo Economico (ZEDE) no generara indemnizaciones de ningun tipo, a
ninguna persona natural, a ninguna empresa y a ningun inversionista. Ya que
ninguna persona natural, empresa o inversionista tiene derechos a reclamar sobre
un negocio ilicito, proveniente de esta excesiva violacion a nuestra Constitucion, a
la soberania y a la dignidad a todos los hondurenios. Ya que aun y cuando Honduras
hace suyos los principios y practicas del derecho internacional, articulo 15 de la
Constitucion, ningun tratado o convenio internacional se encuentra por encima de
la Constitucion, articulo 17 de la Constitucion, ni ninguna Ley Organica se
encuentra por encima de la Constitucion, articulo 320 de la Constitucion. La
Constitucion es categorica en cuanto a que, para que un tratado o convenio
internacional que afecta una disposicion constitucional, peor aun, afecta y produce
una violacion tan grave, como lo es, en este caso, los articulos pétreos, intangibles
o irreformables y asi se vuelva el tratado parte del derecho interno de Honduras,
es decir, que sea de obligatorio cumplimiento para el Estado de Honduras, tiene
que cumplir con los requisitos constitucionales, uno de ellos es, que el tratado
internacional debe de ser aprobado por el procedimiento que rige la reforma
constitucional y simultaneamente el articulo constitucional afectado por el tratado
debe de ser modificado en el mismo sentido, antes de que sea ratificado por el
Estado de Honduras dicho tratado, articulo 17 de la Constitucion. Sin embargo,
todo se hizo con ilegalidad constitucional o al margen de lo establecido en la
Constitucion. Puesto que, de un lado, no se hizo el procedimiento para modificar
el articulo constitucional afectado, que son los articulos pétreos, éstos, de
conformidad con la Constitucion, solo procede modificarlos mediante un plebiscito
o referéndum o una Asamblea Nacional Constituyente, y ello no se hizo asi. Otro
es, tener la facultad constitucional para aprobar y ratificar dicha reforma
constitucional; que no se tuvo, por la prohibicion taxativa constitucional a los
poderes del Estado de modificar o alterar los articulos intangibles o pétreos,
articulo 374 de la Constitucion. Por el contrario, el Poder Legislativo de periodos
anteriores, al aprobar y ratificar la creacion de estas Zonas de Empleo y
Desarrollo Economico (ZEDE) e incorporarlas a la Constitucion y aprobar esta
Ley Organica de las Zonas de Empleo y Desarrollo Economico (ZEDE),
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violentaron los limites formales (de procedimiento) y materiales (de contenido, que
es grave), como lo es, la forma de gobierno y el territorio nacional.
CONSIDERANDQO: Que debido a este reconocimiento que hace la Constitucion
en cuanto a la separacion y limites impuestos por el poder constituyente al poder
constituido o poderes del Estado, en donde se sefiala que las leyes constitucionales
o leyes de reforma o reformas constitucionales, esta Ley Orgadnica de las Zonas de
Empleo y Desarrollo Economico (ZEDE) como ley secundaria u ordinaria se
encuentran bajo limites claros y precisos (procedimiento de reforma constitucional
v las clausulas de intangibilidad) y, que éstas no se encuentran en el mismo plano
de la Constitucion original, se considera, que no solo es una atribucion, facultad o
potestad del Poder Legislativo, sino también que se torna en una obligacion para
este poder del Estado de conformidad con su mandato constitucional, articulos
205.1, 323, 374 de la Constitucion, el derogar la Ley Orgadnica de las Zonas de
Empleo y Desarrollo Economico (ZEDE) porque vulnera los limites formales o
materiales establecidos en la Constitucion, como lo son las clausulas de
intangibilidad, irreformables o pétreas.

CONSIDERANDO: Que este Congreso Nacional 2022-2026, no permitira que se
violente, afecte, lesione, modifiquen o alteren la forma de gobierno y el territorio
nacional de Honduras, tampoco permitira que se violente la soberania del pueblo,
a través de esta Ley Organica de las Zonas de Empleo y Desarrollo Economico
(ZEDE) o ley ordinaria o secundaria, que traspaso los limites impuestos por el
poder constituyente en la Constitucion a los poderes constituidos o poderes del
Estado; puesto que, “proceder de otra manera significaria destruir la logica del
Estado constitucional, otorgando a un poder juridicamente limitado, ... (...) ... las
atribuciones del poder soberano.”.

Por cierto, luego de analizar la parte considerativa arriba transcrita del Decreto Legislativo
No. 33-2022, este alto tribunal de justicia declara que hace suyos todos los conceptos alli
establecidos, en virtud de que acompafian y complementan las argumentaciones que
sustentan la presente sentencia.

6.6. Cambio de jurisprudencia de la Corte Suprema de Justicia.

Las Zonas de Empleo y Desarrollo Econémico o ZEDEs tienen como precedente lo que en
su momento se llamo, estatuto constitucional de las REGIONES ESPECIALES DE
DESARROLLO (RED), mejor conocidas como ‘“ciudades modelo”. Las entonces
“ciudades modelo” nacieron con la reforma constitucional a los articulos 304 y 329 de la
Constitucion de la Republica que fueron promulgadas mediante el Decreto Legislativo No.
283-2010 publicado en La Gaceta numero 32,443 del quince de febrero del dos mil once,
que luego fue ratificado por el Decreto Legislativo nimero 4-2011, publicado en La Gaceta
numero 32,460 del siete de marzo del dos mil once. Asimismo, contra el Decreto
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Legislativo nimero 123-2011, publicado en La Gaceta nimero 32,601 del veintitrés de
agosto del dos mil once que contenia el Estatuto constitucional de las Regiones especiales
de desarrollo.>® Todos los anteriores Decretos Legislativos que dieron nacimiento a las
“ciudades modelo”, fueron declarados inconstitucionales por el pleno de la Corte Suprema
de Justicia, mediante la sentencia RI- CSJ-0769-2011 dictada el diecisiete de octubre de
dos mil doce.’* Cabe resaltar que la declaratoria de inconstitucionalidad fue motivo para
que el Congreso Nacional, en represalia, depusiera a cuatro magistrados de la Sala de lo
Constitucional (2009-2016).>> Como también es de destacar que, el Estado de Honduras
recientemente fue condenada por la Corte Interamericana de Derechos Humanos en virtud
de dicha destitucion de magistrados.”® Nuevamente se presentaron garantias de
inconstitucionalidad en contra de las ahora ZEDEs, pero en esta ocasion no hubo oposicion
por parte de la Sala de lo Constitucional (2009-2016), conformada por nuevos magistrados,
elegidos por el Congreso Nacional en sustitucion de los que declararon Ila
inconstitucionalidad de las ciudades modelo. Las sentencias que declararon sin lugar las
inconstitucionalidades son: a) RI-0030-2014 de fecha veintiséis de mayo de dos mil
catorce; b) RI-0174-2014 de fecha doce de agosto de dos mil catorce; ¢) RI-0179-2014 de
fecha diez de junio de dos mil catorce; y, d) RI-0424-2014 dictada en fecha veintinueve de
abril de dos mil catorce. Cabe mencionar que todas estas sentencias se dictaron por
unanimidad de votos.>” A continuacion, la Corte Suprema de Justicia, procede a referirse a
estos precedentes jurisprudenciales, dictados por la Sala de lo Constitucional (2009-2016).
Para de inicio sefialar que ninguna de estas sentencias se encuentran ajustadas a lo que
disponen de manera imperiosa e ineludible los articulos 374 y 375 de la Constitucion, tanto

53 E1 artifice de dichos Decretos Legislativos fue el Congreso Nacional presidido por Juan Orlando Hernandez
Alvarado durante el gobierno del Presidente de la Republica José Porfirio Lobo Sosa.

5 Debido a que la decision judicial de la Sala de lo Constitucional no obtuvo la unanimidad requerida por la
Constitucion, el asunto pasoé al conocimiento del pleno de quince magistrados de la Corte Suprema de Justicia, quienes
al final declararon por mayoria de votos la inconstitucionalidad de los Decretos Legislativos ya indicados. Votaron a
favor de la inconstitucionalidad los magistrados José Tomas Arita Valle, Rosalinda Cruz Sequeira de Williams, Raul
Antonio Henriquez Interiano, Victor Manuel Martinez Silva, Rosa de Lourdes Paz Haslam, José Francisco Ruiz
Gaeckel, José Antonio Gutiérrez Navas, Jaco- bo Antonio Calix Vallecillo, Marco Vinicio Ziniga Medrano, Gustavo
Enrique Bustillo Palma, Edith Maria Lopez Rivera y Maria Luisa Ramos. Votaron a favor de la constitucionalidad de
los Decretos los magistrados Oscar Fernando Chinchilla Banegas y Jorge Alberto Rivera Avilés, este ultimo Presidente
de la Corte Suprema de Justicia.

% Los magistrados de la Sala de lo Constitucional que fueron destituidos el once de noviembre de dos mil once, son:
José Francisco Ruiz Gaekel, Rosalinda Cruz Sequeira, José¢ Antonio Gutiérrez Navas y Gustavo Enrique Bustillo
Palma. El unico magistrado que no fue removido fue Oscar Fernando Chinchilla Bane- gas debido a que voté a favor
de la constitucionalidad de los Decretos impugna- dos y quien posteriormente fue elegido Fiscal General de la
Republica, durante los dos periodos presidenciales de Juan Orlando Hernandez.

% Cft. Corte IDH. Caso Gutiérrez Navas y otros Vs. Honduras. Fondo, Reparaciones y Costas. Sentencia de 29 de
noviembre de 2023. Serie C No. 514.

57 Votaron los magistrados Silvia Trinidad Santos Moncada (Presidenta). Victor Manuel Lozano Urbina. German
Vicente Garcia Garcia. Jos¢ Elmer Lizardo Carranza. Lidia Estela Cardona Padilla, todos ellos elegidos por el
Congreso Nacio- nal después de haber destituido a los que se declararon la inconstitucionalidad de las ciudades modelo
o redes.
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en razon de todo lo que ya se expuso con anterioridad y las acotaciones que a continuacion
se detallan.

6.6.1. La Sala de lo Constitucional (2009-2016) justifica la sentencia RI-0030-2014
senalando que la creacion de las Zonas de Empleo y Desarrollo Econémico obedece
a:

“«

. aliviar las precarias condiciones economicas en que se debate la
mayoria del pueblo hondurerio, con su creacion nuestro legislador pretende
de forma loable que tales zonas sean verdaderos polos de desarrollo
mediante la captacion e inversion de capital tanto extranjero como nacional
a fin de poder brindarle a una buena parte de nuestra poblacion
desempleada, la oportunidad de tener un trabajo digno y asi mejorar sus
condiciones de vida.”.

Seguidamente sefiala que no comparte la tesis de que las reformas constitucionales
sometidas a escrutinio, son violatorias de articulos irreformables, en relacion con el
territorio lo explica en el parrafo que a continuacion se transcribe y el cual es de
imposible comprension, asi>®:

“...entendemos que la tenencia de la tierra se define como una parte
importante de las estructuras sociales, politicas y economicas; la cual
reviste un cardacter multidimensional, al entrar en juego aspectos sociales,
técnicos, econdomicos, institucionales, juridicos y politicos que
indudablemente deberdn tomarse en cuenta, en ese sentido también
entendemos que las reglas sobre la tenencia de la tierra definen de qué
manera pueden asignarse dentro de la sociedad los derechos de propiedad
de la tierra, definen como se otorga el acceso a los derechos de
utilizar, controlar y transferir la tierra, asi como las pertinentes
responsabilidades y limitaciones; aspectos todos los cuales parten de un
concepto dominical eminente por parte del Estado, como atributo esencial
del Estado;...” .

Luego, sefala que no considera que la reforma al articulo 329 de la Constitucion
sea inconstitucional, en virtud de que en su texto se dispone que el Congreso
Nacional al aprobar la creacion de las zonas sujetas a regimenes especiales debe
garantizar lo dispuesto en:

“...los articulos 10, 11, 12, 13, 15 y 19 de la Constitucion de la Republica
referente al territorio. Estas zonas estan sujetas a la legislacion nacional en

%8 Ver considerando 11 de la sentencia.
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todos los temas relacionados a soberania, aplicacion de la justicia, defensa
nacional, relaciones exteriores, temas electorales, emision de documentos
de identidad y pasaportes”.

De manera que esta Corte Suprema de Justicia (2023-2030) al examinar la decision
anterior dictada por la Sala de lo Constitucional (2009-2016), toma en cuenta en su
analisis que la inconstitucionalidad reprochada entonces, fue rechazada en aquel
momento mediante un argumento muy simplista, porque refutd el reproche
limitandose a indicar que el texto cuestionado es constitucional porque el mismo
texto cuestionado asi lo dice. El analisis de la Sala de lo Constitucional (2009-2016),
no es juridicamente y constitucionalmente correcto, en lugar de quedarse en la
exposicion literal de la normativa bajo escrutinio, debid trascender y superar lo
meramente formal; porque de hecho, de haber estudiado los efectos materiales del
texto reformado, se habria dado cuenta que, aunque dicho texto de manera expresa
consigne su respeto a la Constitucion, soberania, defensa nacional, etc., esto no es
cierto, tal como ya se analizd extensamente con esta sentencia. Es decir, el hecho
de que una norma disponga que se encuentra de conformidad con lo que dispone la
Constitucion de la Republica, no la hace per se constitucional. En otro aparte, la
Sala de lo Constitucional (2009-2016) en la sentencia dictada en el afio 2014, toma
como justificado el régimen fiscal especial® que dispone la reforma constitucional
del articulo 329, sefialando literalmente lo siguiente®’:

“... tal normativa es lo suficientemente clara en cuanto al régimen fiscal y
financiero que rige esas zonas especiales, situacion que no es contraria a
nuestra norma fundamental, toda vez que entendemos que tal régimen fiscal
especial es concedido por el poder derivado que el pueblo hondureiio ha
depositado en el Congreso Nacional de la Republica, razon mdas que
suficiente para estimar que no se produce la inconstitucionalidad invocada
por la recurrente”.

La Sala de lo Constitucional (2009-2016) en aquella sentencia, cometio el error (o
abuso) de considerar que el poder derivado o Congreso Nacional, se encuentra en
situacion jerarquica superior en relacion con el Soberano, quien detenta el poder

% En complemento, el articulo 4 de la ley secundaria contenida en el Decreto Legislativo niimero 120-2013 que
desarrolla le referidas zonas, regula lo atinente al régimen fiscal de las mismas al disponer “El régimen fiscal especial
de las Zonas de Empleo y Desarrollo Economico (ZEDE), las autoriza a crear su propio presupuesto, el derecho a
recaudar y administrar sus tributos, a determinar las tasas que cobran por los servicios que prestan, a celebrar todo
tipo de convenios o contratos hasta el cumplimiento de sus objetivos en el tiempo, aun cuando fuera a lo largo de
varios periodos de gobierno.” Y que en ese mismo sentido el articulo 23 de la citada ley establece: “Las Zonas de
Empleo y Desarrollo Econémico (ZEDE), tiene un régimen financiero independiente, estan autoriza- das a utilizar sus
ingresos financieros exclusivamente para sus propios fines, y transferiran recursos a las autoridades del resto del pais
en la forma en que se sefiale en esta ley...”

8 Ver considerando 12 de la sentencia.
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originario. No tomoé en cuenta, que una de las manifestaciones mas rigurosas de
poder, es precisamente lo atinente a la facultad de imponer cargas tributarias; y que
este es uno de los elementos mas significativos de soberania. Por lo que dicha
disposicion es inconstitucional en razon de atentar contra del sentido de pertenencia
soberano de un territorio, como elemento fisico donde se ejerce autoridad y control,
imponiendo entre otras, la obligacion de tributar. Seguidamente la Sala de lo
Constitucional (2009-2016) en el considerando 13 de la sentencia dictada en el afio
2014, dispuso que la reforma de los articulos ya mencionados, no atenta contra la
soberania nacional en virtud de lo que a continuacion se transcribe:

“«

. es pertinente sefialar por parte nuestra, que el poder politico en el
marco de un Estado unificado, se ejerce de forma excluyente en una
comunidad politica en el marco de un territorio. Asi tenemos que el Estado
se organiza en una serie de instituciones u organos especializados para
ejercer tal poder, lo cual conlleva la coercion, misma que tiene su
derivacion del Poder politico unificado y superior del Estado.”.

De este farragoso e ininteligible argumento, pasa a sefialar lo siguiente, redactado
también de forma igualmente incomprensible; el cual en todo caso, no alcanza a
justificar el hecho de que el Congreso Nacional suplant6 en el caso bajo estudio, el
poder del Constituyente originario:

“... la soberania de un Estado en el ambito internacional deriva de su
independencia, aun y cuando en un mundo cada vez mas globalizado e
interdependiente definir el admbito real de independencia es cada dia mas
dificil; pero no por ello debemos olvidar que la misma definicion de Estado
esta intimamente ligada con la independencia juridica; en su dimension
interior debe precisarse quien ejerce esa soberania, situacion esta, que ha
sido objeto de debate a lo largo de los dos ultimos siglos, ahora bien con el
nacimiento de los Estados democradticos se ha construido la idea de
soberania interior sobre la base de que solo el pueblo en su conjunto
expresaba la voluntad de la nacion, en otras palabras al subordinar la
legitimidad de la soberania estatal al predominio de la soberania social,
esta ultima se ha impuesto como elemento central de referencia,
Jjuridicamente tal situacion en el caso nuestro se ha traducido en la
aprobacion por nuestros constituyentes de la Constitucion de la Republica,
de la cual se deriva la legitimidad de los poderes constituidos y con ello se

)

ha construido el concepto de poder constituyente.’

Finalmente, la Sala de lo Constitucional de aquel entonces, justifica la facultad de
reformar la Constitucion que tiene el Poder Legislativo; sin embargo, soslaya a
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proposito la existencia de normas que son irreformables o pétreas. En el decurso de
la presente sentencia, se han ido dando argumentos que demuestran que el contenido
de las reformas bajo estudio es inconstitucional, porque contraviene el contenido
protegido del articulo 374 constitucional. En el considerando 14 de la sentencia
dictada en el ano 2014, la Sala de lo Constitucional (2009-2016) dispuso desestimar
el motivo de inconstitucionalidad mediante el cual se denunciaba la vulneracion del
articulo 374 de la Constitucion de la Republica, por quebrantar la forma de
gobierno. En ese entonces la Sala de lo Constitucional se limitd a argumentar lo
siguiente:

“«

. esta Sala estima que teniendo cada poder del Estado definida las
atribuciones que le corresponden, asi como analizadas las reformas
constitucionales impugnadas y la ley que rige las ZEDE, no encontramos
que las mismas se opongan a la forma de gobierno establecida por nuestra
carta magna toda vez que precisamente las referidas zonas tienen como
normativa jerdrquica aplicable en primer lugar la Constitucion de la
Republica, en segundo lugar los tratados internacionales celebrados por el
Estado de Honduras en lo que sean Saplicables; en tercer lugar la Ley
Organica de las Zonas de Empleo y Desarrollo Economico (ZEDE), en
cuarto lugar las leyes sefialadas en las disposiciones finales de la referida
ley y finalmente la normativa interna que emane de las autoridades de las

’

referidas zonas.’

Con la anterior argumentacion, la Sala de lo Constitucional (2009-2016), niega
rotundamente que una reforma constitucional pueda contrariar a la misma
Constitucion, lo que si es posible, tal como ya fue explicado en esta sentencia. La
Sala de lo Constitucional (2009-2016), obvid en aquel momento, cuestionar todo lo
referente a la autonomia que el Congreso Nacional de entonces, le cedio a los
inversionistas sobre los territorios constituidos en ZEDEs, permitiéndoles crear y
aplicar normas legales especiales; y juzgar a los habitantes de dichas zonas de
conformidad, no a las leyes hondureias, sino a las propias, incluyendo extranjeras;
y, ni siquiera conforme a nuestro sistema judicial, sino sistemas ad hoc,
administrado por jueces nombrados por nuestra Corte Suprema de Justicia, pero
escogidos por los gobiernos de las ZEDEs. La Sala de lo Constitucional (2009-
2016) conformada por los nuevos magistrados, precisamente los mismos que
sustituyeron a los que fueron destituidos por haber declarado la inconstitucionalidad
de las “ciudades modelo”, se refirid al motivo de inconstitucionalidad consistente
en la violacion a normas de naturaleza irreformable en sentido restrictivo®' |,

61 Refiriéndose a temas relacionados con: a) La libertad e igualdad ante la ley (articulo 60); b) La no aplicabilidad de
leyes y disposiciones gubernativas o de cualquier otro orden, que regulen el ejercicio de las declaraciones, derechos y
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senalando dicha Sala que, al confrontar el objetivo de las reformas constitucionales,
observa que la ley organica impugnada y que regula las referidas zonas, establece
en su articulo 9 lo siguiente:

“Todas las personas en las Zonas de Empleo y Desarrollo Economico
(ZEDE), son iguales en derechos y deberes, sin discriminacion de ninguna
naturaleza, salvo las disposiciones senialadas en la Constitucion de la
Republica o en la presente Ley Organica que reserven a hondurenios o a
residentes en las Zonas de Empleo y Desarrollo Economico (ZEDE).”

Por lo que, al tenor de lo antes expuesto, dicha Sala (2009-2016) desestimo el
reproche de violacion al derecho a la igualdad que le asiste a los ciudadanos de este
pais con la creacion de las referidas zonas de desarrollo. Posteriormente la Sala de
lo Constitucional (2009-2016) en la sentencia que pronuncié en el afio 2014, con
relacién a la libertad de locomocion, dispuso que no existe violacion al articulo 81
de la Constitucion de la Republica. Esto lo explicé senalando que dicho derecho
esta contenido en el articulo 13 de la Declaracion universal de derechos humanos,
haciendo referencia a cuatro derechos claramente diferenciados y complementarios
entre si, como son:

“1) El derecho a la libre circulacion de los nacionales de un determinado
Estado dentro de su Estado y de los extranjeros que se hallen en el
legalmente.

2) El derecho que tienen los nacionales de un Estado y los extranjeros que

se hallen en ¢l legalmente a escoger su residencia dentro del Estado.

3) El derecho a salir libremente de cualquier Estado, incluso del que el
ciudadano es nacional.

4) El derecho a retornar a un Estado. Este ultimo derecho comprende el de
retorno de los nacionales y el derecho a la reinmigracion para los
extranjeros residentes.” Asimismo, dicha Sala (2009-2016) explic6 que:
“La formulacion del principio general de la libre circulacion de las
personas tiene dos vertientes bien diferenciadas:

a) La estatal o derecho a poder residir y moverse dentro de las
fronteras de un determinado Estado; y,

garantias establecidas en la Constitucion, si los disminuyen, restringen o tergiversan (articulo 64); c¢) derecho a la libre
circulacion (articulo 81); d) Derecho a no ser expatriado (articulo 102); y, e) Las leyes que regulan las relaciones
laborales son de orden publico, e implica la nulidad de los actos o convenios que implique renuncia, disminucién o
restriccion de los mismos (articulo 128); en relacion con los articulos 1, 10 y 24 de la Declaracién universal de los
derechos humanos, y lo preceptuado en los articulos 3, 14 y 26 del Pacto Internacional de Derechos Civiles y Politicos
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b) La internacional que hace referencia al derecho a poder salir de
un Estado del que no se es nacional, el derecho a volver a €1, o el
derecho a pedir asilo.

Para luego senalar, que al contrastar el derecho a la libre circulacion y de residencia,
analizados a la luz de la Ley Orgénica de las Zonas de Empleo y Desarrollo
Econémico (ZEDE), decide que dicha ley no restringe el derecho constitucional
mencionado porque cuando un ciudadano decide voluntariamente habitar en una
ZEDE, es indudable que para ¢l, se establecen unas condiciones y limites
especificos, que no se dan respecto de aquellos ciudadanos que se encuentran fuera
de las referidas zonas; y que, tales limites o restricciones, operan tanto para
residentes como para aquellos que no lo son, sometiéndose a la Constitucion y las
leyes vigentes, por lo que no existe vulneracion a la referida garantia.®?> Al analizar
la razon de rechazo descrito ut supra, se percibe que no es una respuesta que
satisfaga el deber de motivacion clara y suficiente, debido a que lo que el impetrante
reprocha es la inaccesibilidad de los no residentes a las ZEDEs, queriendo sefalar
que es como entrar a otro pais, en virtud de que dichas zonas estan sometidas a otra
legislacion y autoridades distintas a las del resto del pais. Cuestionamiento que no
abordo este alto tribunal de justicia en aquel momento, o sea no dio puntual
respuesta al reproche. También en dicha sentencia, se pretendio dar respuesta al
reproche de que la creacion de las ZEDESs, violenta el articulo 102 constitucional,
el cual prohibe la expatriacion o entrega de personas de nacionalidad hondurena a
autoridades de un Estado extranjero. En ese momento la Sala (2009-2016), dispuso
que no eran de recibo los argumentos de la recurrente, puesto que las ZEDEs, no
constituyen un estado extranjero y que tampoco el territorio ocupado por las mismas
puede considerarse como tal, ya que sigue siendo parte inalienable del territorio
nacional. Al analizar nuevamente el tema, se cuestiona que, en aquella oportunidad,
este alto tribunal de justicia, no brind6 una respuesta satisfactoria al problema, al
contestar el asunto dando por hecho una cuestion que suscita mas bien, mas
inquietudes y dudas que certezas y seguridades. Es decir, se responde bajo la
afirmacion de que el territorio de las ZEDEs sigue siendo territorio hondurefio; pero
sin abordar y aplacar las dudas que existen, sobre si dichos territorios se encuentran
mas alla de la mera formalidad bajo la real y material jurisdiccion hondurefia. Esto
ultimo, como interrogante bien fundada en el hecho concreto de la casi absoluta
autonomia cedida a favor de los inversionistas, quienes como ya se expuso antes,
tendrian absoluta libertad para legislar, nombrar autoridades, escoger jueces,

52 En realidad, este apartado de la sentencia se encuentra redactado de manera farragosa o poco comprensible, de
manera que aqui se resume, intentando captar lo mejor posible, su sentido y alcance.
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imponer sistemas de juzgamiento foraneos y juzgar finalmente a quienes se
encuentren en dichos territorios segiin sus propias leyes.

6.6.2. La sentencia RI- 0174-2014, se dict6 por unanimidad de votos®
desestimando la garantia de inconstitucionalidad. En esta sentencia se reproduce el
contenido de la sentencia RI-0030-2014 anteriormente expuesta, insertandola desde
el considerando 65 hasta el considerando 16, para reiterar al final su decision y
confirmando sus argumentos.®*

6.6.3. La sentencia RI-0179- 2014 dictada en fecha diez de junio de dos mil
catorce®®, nuevamente reitera la decision y argumentos de la sentencia RI-0030-
2014, transcribiéndola al igual que en la anterior.

6.7.4. La sentencia RI-0424-2014 de fecha veintinueve de abril de dos mil catorce
fue declarada inadmisible tras considerar que los ciudadanos Jorge Nelson Avila
Gutiérrez y Edwin Antonio Sandoval Lagos, actuando en su condicion personal, no
cumplieron con la prevision establecida en el numeral 5 del articulo 79 de la Ley
Sobre Justicia Constitucional, que impone al recurrente la obligacion de indicar en
forma clara y precisa el interés directo, personal y legitimo que motiva su accion.
Finalmente, la Corte Suprema de Justicia concluye sefialando que la presente
sentencia constituye por si misma una variacion en la linea jurisprudencial que
habia seguido este alto tribunal de justicia con las sentencias anteriores: RI-0030-
2014,RI1-0174-2014, RI-0179-2014 y RI-0424-2014. La argumentacion que explica
el cambio jurisprudencial, se encuentra ampliamente expuesta en la parte que
fundamenta el fallo de esta sentencia, debiéndose reparar especialmente en el

63 La decision fue tomada por los magistrados Silvia Trinidad Santos Moncada (Presidenta). Victor Manuel Lozano
Urbina. German Vicente Garcia Garcia. José Elmer Lizardo Carranza. Lidia Estela Cardona Padilla.

8 Sentencia de fecha doce de agosto de dos mil catorce, dictada en la garantia de inconstitucionalidad interpuesta por
via de accion por Nahum Efrain La- lin Giiity por la ORGANIZACION FRATERNAL NEGRA DE HONDURAS
(OFRANEH); Bertha Caceres por COPINH; Jessica Yamileth Trinidad por la RED DE DEFENSORAS DE
DERECHOS HUMANOS DE HONDURAS; Ana Suyapa Ortega por la MESA DE MUJERES PROGRESISTAS;
Luis Alberto Méndez por el PROYECTO CULTURAL Y POLITICO CASA DE LOS PUE- BLOS; Carmen Gabriela
Diaz Sanchez por el CENTRO DE DERECHOS DE MUIJERES; Kevin Armando Galo por el FRENTE
REVOLUCIONARIO AR- TISTICO CONTRACULTURAL; Donaldo Hernandez Palma por el CEHPRO- DEC;
Denia Xiomara Mejia por el INEHSCO; Fredin Funez por el PARTIDO SOCIALISTA DE LOS TRABAJADORES;
Juan Almendares por el COMITE HONDURENO ACCION POR LA PAZ; Lorena Margarita Zelaya por
INSURRECTAS AUTONOMAS; Sandra Marybel Sanchez y Oscar Tébora Leiva. Accién interpuesta en contra del
Decreto Legislativo No. 236-2012 ratificado con el Decreto No. 9-2013, en cuanto crean las Zonas de Empleo y
Desarrollo Econdmico, y el Decreto No. 120-2013, contentivo de la Ley Organica de las Zonas de Empleo y Desarrollo
Economico, por violentar articulos 294, 303, 329 y 374 de la Constitucion de la Republica, esta tltima contentiva de
disposiciones irreformables como los relativo a la soberania, al territorio nacional y a la forma de gobierno.

65 Esta sentencia desestima la accién de inconstitucionalidad promovida por Jari Dixon Herrera Hernandez, Juan
Alberto Barahona, Pedro Rafael Alegria Moncada, Darwin Enrique Barahona, Juan Alexander Barahona y Nelson
Enri- que colindres, miembros del FRENTE NACIONAL DE RESISTENCIA PO- PULAR (FNRP).
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caracter impositivo e ineludible del articulo 375 constitucional en relacion con el
articulo 374, debiéndose en ese sentido tomar esta sentencia, como el
restablecimiento ex officio del imperio de nuestra Constitucion violentada en sus
elementos irreformables de territorio y forma de gobierno, con la creacion de las
Zonas de Empleo y Desarrollo o ZEDEs, mediante el Decreto Legislativo No. 236-
2012, el cual fue ratificado mediante el Decreto No. 9-2013, ambos contentivos de
la reforma a los articulos 294, 303 y 329 de la Constitucion de la Republica.

PARTE DISPOSITIVA O FALLO POR TANTO: La Corte Suprema de Justicia, como
intérprete ultimo y definitivo de la Constitucion de la Republica, teniendo en cuenta la opinidn del
Ministerio Publico, con el VOTO MAYORITARIO de los honorables magistrados: Rebeca
Lizette Raquel Obando (Presidenta), Milton Danilo Jiménez Puerto, Mario Rolando Diaz Flores,
Rubenia Esperanza Galeano Barralaga, Roy Pineda Castro, José Ricardo Pineda Medina, Felipe
René Speer Lainez y Aida Patricia Martinez Linares; emitiendo su voto particular los honorables
magistrados: Gaudy Alejandra Bustillo Martinez, Anny Belinda Ochoa Medrano, Odalis Aleyda
N4ajera Medina, Nelson Danilo Mairena Franco, Walter Raul Miranda Sabio, Marvin Rigoberto
Espinal Pinel y Luis Alonso Discua Cerrato, en nombre del Estado de Honduras y con fundamento
en los articulos 1, 2, 3,4, 9, 10, 11, 12, 13, 14, 19, 184, 185 303, 304, 308, 313 No. 5,316 No. 1,
321, 323, 324, 325, 326, 327, 329, 374 y 375 de la Constitucion de la Republica; 1, 3 No. 3, 4, 5,
8,74,75,76,77,78,79, 89 92 de la Ley Sobre Justicia Constitucional; y con el objeto de mantener
y restablecer el imperio y supremacia de esta Constitucion, en relacion con la forma de gobierno
y la soberania que ejerce el Pueblo hondurefio sobre la integridad absoluta de su territorio,
FALLA:

1. Declarando POR MANDATO IMPERATIVO E INELUDIBLE del articulo 375 de
la Constitucion de la Republica de Honduras, la inconstitucionalidad total y de
origen o ex tunc del Decreto Legislativo No. 236-2012 aprobado en fecha veintitrés
de enero del dos mil trece por el Congreso Nacional de la Republica, y ratificado
mediante Decreto Legislativo No. 9-2013, publicado en La Gaceta, Diario Oficial de la
Repuiblica de Honduras No. 33,080, de fecha veinte de marzo del dos mil trece, que
contiene la reforma a los articulos 294, 303 y 329 de la Constitucion de la Republica,
mediante la cual se autorizd la creacion de las ZONAS DE EMPLEO Y
DESARROLLO (ZEDE).

2. Se declara POR MANDATO IMPERATIVO E INELUDIBLE del articulo 375 de
la Constitucion de la Republica de Honduras, la inconstitucionalidad total y de
origen o ex tunc de los Decretos Legislativos siguientes:

a) el Decreto Legislativo No. 120-2013 que contiene la Ley Organica de las
Zonas de Empleo y Desarrollo Econémico (ZEDE), aprobada el doce de junio de
dos mil trece por el honorable Congreso Nacional de la Republica de Honduras
y publicado en el Diario Oficial La Gaceta No. 33,222 de fecha seis de septiembre
de dos mil trece;
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b) el Decreto Legislativo No. 368-2013, publicado en La Gaceta, Diario Oficial de
la Republica de Honduras No. 33,352 de fecha once de febrero de dos mil catorce,
contentivo de la ratificacion del nombramiento de los miembros del Comité para la
adopcion de mejores practicas (CAMP), el cual fue nombrado mediante Acuerdo
Ejecutivo No. 003-2014, aprobado el 14 de enero de 2014 y publicado en el Diario
Oficial La Gaceta No. 33,342 el 30 de enero de 2014;

¢) el Decreto Legislativo 153-2013, publicado en La Gaceta, Diario Oficial de la
Republica de Honduras No. 33,194 de fecha cinco de agosto de dos mil trece, que
contiene el Programa para el establecimiento de las Zonas de Empleo y Desarrollo
Econdémico (ZEDE);

d) el Decreto Legislativo No. 32-2021, publicado en La Gaceta, Diario Oficial de
la Republica de Honduras No. 35,628 de fecha quince de junio de dos mil veintiuno,
relacionado con el impuesto que grava las ventas sobre los bienes y servicios que
las ZEDE o las empresas efectiian en el mercado hondurefio;

e) la reforma del Decreto Legislativo No. 32-2021, aprobada mediante Decreto
Legislativo No. 68-2021, publicado en La Gaceta, Diario Oficial de la Republica de
Honduras No. 35,699 de fecha veintiséis de agosto de dos mil veintiuno;

f) y toda otra normativa o acto juridico relacionado con las ZEDES que atente contra
la potestad ineludible.

En consecuencia:

1. Para el mantenimiento inc6lume e integro de nuestro territorio nacional y de la tinica
forma de gobierno que reconoce nuestro pais, se restablece y mantiene la vigencia de la
Constitucion de la Republica en la version compatible con los temas perpetuos,
irreformables o pétreos contenidos en el articulo 374 constitucional. En virtud de lo cual,
las reformas de los articulos 294, 303 y 329 de la Constitucion de la Republica, declaradas
inconstitucionales mediante la presente sentencia, son nulas; quedando restablecidos
dichos articulos a la literalidad que es acorde al orden constitucional que fue quebrantado
con la violacion de disposiciones cuyo contenido irreformable solo es disponible en forma
exclusiva y Unica al Pueblo hondurefio, como Poder Constituyente y originario.

2. Los articulos 294, 303 y 329 de la Constitucion de la Republica, quedan por ende de la
manera siguiente:

2.1. El articulo 294 constitucional dispone®®:
“El territorio nacional se dividira en departamentos. Su creacion y limites
seran decretados por el Congreso Nacional. Los departamentos se dividiran

% El articulo 294 constitucional conserva su version original, tal como lo dispuso la Asamblea Nacional Constituyente
en el Decreto No. 131 de fecha 11 de enero de 1982, publicado en La Gaceta, Diario Oficial de la Republica No.
23,612 del 20 de enero de 1982.
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en municipios autonomos administrados por corporaciones electas por el
pueblo de conformidad con la ley.”
2.2. El articulo 303 constitucional dispone®’:
“La potestad de impartir justicia emana del pueblo y se imparte
gratuitamente en nombre del Estado de Honduras, por magistrados y jueces
independientes, unicamente sometidos a la Constitucion y las leyes. El
Poder Judicial se integra por una Corte Suprema de Justicia, por las cortes
de apelaciones, los juzgados y demas dependencias que senale la ley. La
potestad de impartir justicia en materia electoral y consultas ciudadanas
corresponde al Tribunal de Justicia Electoral, creado en esta Constitucion
en los casos y con las limitaciones que sefiala la ley. En ningun juicio habra
mads de dos instancias, el juez o magistrado que haya ejercido jurisdiccion
en una de ellas, no podra conocer en la otra, ni en recurso extraordinario
en el mismo asunto, sin incurrir en responsabilidad. Tampoco podran
Jjuzgar en una misma causa los conyuges y los parientes dentro del cuarto
grado de consanguinidad o segundo de afinidad.”
2.3. El articulo 329 constitucional dispone®®:
“El Estado promueve el desarrollo integral de lo economico y social que
estard sujeto a una planificacion estratégica. La ley regulara el sistema y
proceso de planificacion con la participacion de los poderes del Estado y
las organizaciones politicas, economicas y sociales, debidamente
representadas. Para realizar la funcion de promocion del desarrollo
economico y social y complementar las acciones de los demas agentes de
este desarrollo, el Estado con vision a mediano y largo plazo disenara
concertadamente con la sociedad hondurefia una planificacion contentiva
de los objetivos precisos y los medios y mecanismos para alcanzarlos. Los
planes de desarrollo de largo y mediano plazo incluiran politicas y
programas estratégicos que garanticen la continuidad de su ejecucion
desde su concepcion y aprobacion, hasta su conclusion. El Plan Nacion, los

87 El articulo 303 constitucional se restablece a las reformas vigentes que son: a) El Decreto Legislativo No. 200-2018
publicado en La Gaceta, Diario Oficial de la Republica de Honduras No0.34,856 del lunes 28 de enero de 2019,
ratificado por el Decreto Legislativo No. 2-2019, publicado en La Gaceta, Diario Oficial de la Republica de Honduras
No.34,864 del 6 de febrero de 2019 (posterior a la reforma declarada inconstitucional por esta sentencia; y, b) el
Decreto Legislativo No. 262-2000 publicado en La Gaceta, Diario Oficial de la reptiblica de Honduras No.29,414 del
lunes 26 de febrero de 2001, ratificado por el decreto legislativo No. 38-2001, publicado en La Gaceta, Diario Oficial
de la Republica de Honduras No0.29,489 del lunes 29 de mayo de 2001.

68 E] articulo 329 constitucional se restablece a la reforma vigente contenida en el Decreto Legislativo No. 175-2004
publicado en La Gaceta, Diario Oficial de la Republica de Honduras No.30,586 del 3 de enero de 2005, ratificado por
el Decreto Legislativo No. 373-2005, publicado en La Gaceta, Diario Oficial de la Republica de Honduras No0.30,910
del 24 de enero de 2006.
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planes de desarrollo integral y los programas incorporados en los mismos
seran de obligatorio cumplimiento para los gobiernos sucesivos.”

3. Queda expulsado del orden normativo nacional, toda disposicion interna o internacional
que haya tenido como propdsito crear las REGIONES ESPECIALES DE DESARROLLO
(RED), mejor conocidas como ‘“ciudades modelo” y las ZONAS DE EMPLEO Y
DESARROLLO ECONOMICO (ZEDE:).

4. Se declara protegida la inversion de las sociedades o empresas constituidas de buena fe
que pretendian convertirse en zonas de empleo y desarrollo econdmico, asi como su
propiedad, adquirida de buena fe y de conformidad a nuestras leyes y disposiciones
constitucionales. Dichas sociedades o empresas quedan sujetas a la normativa y proteccion
(seguridad) juridica vigente en el tiempo previo de las normas declaradas inconstitucionales
con esta sentencia. Por lo que dichas sociedades y empresas tienen a su disposicion, toda
la legislacion y los procedimientos civiles, mercantiles, fiscales, administrativos, etc., para
legalizar y regularizar su condicion, para asi continuar operando en Honduras bajo el
régimen econdmico constitucionalmente dispuesto, siempre y cuando hayan actuado de
buena fe y sus giros, negocios y transacciones sean transparentes y licitos de acuerdo con
la legislacion nacional e internacional.

Y MANDA:

1. Que la presente sentencia nimero RI-CSJ-0738-2021, sea notificada y certificada, quedando
los Decretos declarados inconstitucionales nulos y expulsados del orden normativo de la
Republica, asi como toda normativa legal o de cualquier otra indole.

2. Que se publique la presente sentencia en La Gaceta, Diario oficial de la Republica de Honduras,
para los efectos legales consiguientes.

3. En virtud de que hasta la fecha no se ha dado cumplimiento a la orden dictada por este alto

tribunal de justicia, se ratifica la orden proferida en la sentencia RI- CSJ-0769-2011 de publicarla

en La Gaceta, Diario Oficial de la Republica de Honduras, para los efectos legales consiguientes.

4. Se ordena a la Secretaria del Despacho que proceda al archivo de las presentes diligencias.

Redacto el Magistrado integrante permanente José Ricardo Pineda Medina.

NOTIFIQUESE. FIRMAS Y SELLO. REBECA LIZETTE RAQUEL OBANDO,
MAGISTRADA PRESIDENTA.- GAUDY ALEJANDRA BUSTILLO MARTINEZ,
MAGISTRADA .- MILTON DANILO La Gaceta JIMENEZ PUERTO, MAGISTRADO.-
MARIO ROLANDO DIiAZ FLORES, MAGISTRADO.- ANNY BELINDA OCHOA
MEDRANO, MAGISTRADA.- ODALIS ALEYDA NAJERA MEDINA, MAGISTRADA .-
RUBENIA ESPERANZA GALEANO BARRALAGA, MAGISTRADA.- NELSON DANILO
MAIRENA FRANCO, MAGISTRADO.- REBECA LIZETTE RAQUEL OBANDO, POR EL
MAGISTRADO ROY PINEDA CASTRO. WALTER RAUL MIRANDA SABIO,
MAGISTRADO.- MARVIN RIGOBERTO ESPINAL PINEL, MAGISTRADO INTEGRANTE.-
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FELIPE RENE SPEER LAINEZ, MAGISTRADO INTEGRANTE.- JOSE RICARDO PINEDA
MEDINA, MAGISTRADO INTEGRANTE.- LUIS ALONSO DISCUA CERRATO,
MAGISTRADO INTEGRANTE.- AIDA PATRICIA MARTINEZ LINARES, MAGISTRADA
INTEGRANTE. FIRMA Y SELLO. IRIS BERNARDA CASTELLANOS ALVARADO,
SECRETARIA GENERAL”.

Y para ser enviada al CONGRESO NACIONAL DE LA REPUBLICA DE
HONDURAS, se extiende en la ciudad de Tegucigalpa, municipio del Distrito Central, a los veinte
dias del mes de noviembre del dos mil veinticuatro, certificacion del Fallo emitido por el Pleno de
la Corte Suprema de Justicia de fecha veinte de septiembre del dos mil veinticuatro, recaida en el
Recurso de Inconstitucionalidad registrado en este Tribunal con el nuimero SCO-0738-2021.

CARLOS ALBERTO ALMENDAREZ CALIX
SECRETARIO SALA CONSTITUCIONAL
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Appendix 2

The original Spanish version of this document, available here.
Spanish from the original. Unofficial English translation by DeepL.com. Non-substantive
edits by David A. Rojas. Red Lex Consulting S.A.S.

English Translation of the Supreme Court Decision Concerning the
Honduran ZEDEs (File number SCO-0738-2021)

La Gaceta

Official Journal Of The Republic Of Honduras
YEAR CXLVI TEGUCIGALPA, M. D. C. C., HONDURAS, C. A.
MONDAY, NOVEMBER 25, 2024. NUM. 36,698
Section A

Judiciary
CERTIFICATION

The undersigned, Secretary of the Constitutional Chamber of the Supreme Court of Justice,
CERTIFIES: The Judgment which literally reads: "SUPREME COURT OF JUSTICE.
Tegucigalpa, municipality of the Central District, September twentieth, two thousand twenty-
four.

VISTA: To render judgment in case number SCO-0738-2021 containing the action of
unconstitutionality filed on substantive grounds by the Doctor of Medicine, FRANCISCO
JOSE HERRERA ALVARADO, in his capacity as Rector of the National Autonomous
University of Honduras, UNAH, against Article 34 of Legislative Decree No. 120-2013
which contains the Organic Law of Employment and Economic Development Zones
(ZEDE), approved on June twelve, two thousand thirteen by the honorable National
Congress of the Republic of Honduras and published in La Gaceta, Diario Oficial de la
Republica No. 33,222 dated September six, two thousand thirteen.

PROCEDURAL BACKGROUND

1. On July twenty-first, two thousand and twenty-one, Mr. FRANCISCO JOSE HERRERA
ALVARADO appeared before the Constitutional Chamber, acting in his capacity as
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Rector of the NATIONAL AUTONOMOUS UNIVERSITY OF HONDURAS, filing
the action of unconstitutionality by way of action and on substantive grounds, against
article 34 of Legislative Decree No. 120-2013, which contains the Law of the Republic
of Honduras. 120-2013, which contains the ORGANIC LAW OF THE
EMPLOYMENT AND ECONOMIC DEVELOPMENT ZONES (ZEDE), approved
by the NATIONAL CONGRESS OF THE REPUBLIC OF HONDURAS, on June
twelve, two thousand thirteen and published in La Gaceta, Official Gazette of the Republic
No.33,222 of September six, two thousand thirteen, considering that said article violates
constitutional articles 151, 156, 159, 160 and 177 of the Constitution of the Republic,
which refer to higher education and professional practice.

2. By resolution dated August six, two thousand twenty-one, the Constitutional Chamber
resolved to admit the action of unconstitutionality referred to and since the same is directed
on reasonable grounds against the mentioned Legislative Decree, it was ordered to omit
the delivery of the communication to the National Congress of the Republic; likewise, it
was ordered to submit the background information to the prosecutor of the office for a
term of six days for the issuance of his opinion. (Folio 52 of the action of merit).

3. On June seventh, two thousand twenty two, the Public Prosecutor's Office issued its
opinion through the prosecutor, Attornecy SAGRARIO ROSIBEL GUTIERREZ
MALDONADO, in which it concludes that the action of unconstitutionality filed in the
terms expressed by this prosecutor's office, on reasonable grounds and in its entirety, is
declared admissible. (Folios 73 to 84 of the action of merit).

4. On October twelfth, two thousand and twenty two, the amicus curiae brief of Attorney
Marlon Osmin Donaire Coello, acting personally and in favor of the University Olga and
Manuel Ayau, LLC (UOMAC) was considered as filed and the opinion of the prosecution
was considered as issued in due time and form. (Folio 86 of the action of merit).

5. On February 7, 24, the Constitutional Chamber submitted this matter for discussion, vote
and ruling, without reaching the required unanimity?, and therefore it was referred to the

! The draft judgment was voted by a majority of the honorable magistrates: Sonia Marlina Dubén Villeda
(rapporteur and president of the Chamber), Wagner Vallecillo Paredes and Francisca Villela Zavala in favor of
the declaration of unconstitutionality, the ruling being as follows: "RULING: 1. Declaring ADMISSABLE ex
tunc or from the start, the action of unconstitutionality filed on reasonable grounds by Doctor FRANCISCO
JOSE HERRERA ALVARADO, in his capacity as Rector of the National Autonomous University of Honduras,
UNAH, against Article 34 of Legislative Decree No. 120-2013 which contains the Organic Law of the National
Autonomous University of Honduras, UNAH, against Article 34 of Legislative Decree No. 120-2013 which
contains the Organic Law of the National Autonomous University of Honduras, UNAH. 120-2013 which
contains the Organic Law of the Employment and Economic Development Zones (ZEDE), approved on June
twelve, two thousand thirteen by the honorable National Congress of the Republic of Honduras and published
in the Official Gazette La Gaceta No. 33,222 dated September six, two thousand thirteen. Declaring EX
OFFICIO AND BY IMPERIOUS AND INELUDIBLE MANDATE of Article 375 of the Constitution of the
Republic of Honduras, the total unconstitutionality and of origin or ex tunc of Legislative Decree No. 236-2012
approved on January twenty-third of two thousand thirteen by the National Congress of the Republic, and
ratified through Legislative Decree No. 9-2013, published in La Gaceta, Diario Oficial de la Republica de
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plenary of the Supreme Court of Justice in compliance with the provisions of Article 316
of the Constitution of the Republic in relation to Article 8 of the Law on Constitutional
Justice, in order to issue the corresponding final judgment.

LEGAL BASIS
1. On the action of unconstitutionality.

Pursuant to Article 184 of the Constitution of the Republic, the action of unconstitutionality
may be declared for reasons of form or content. Likewise, it is provided that the Supreme
Court of Justice is competent to hear and rule on said action and it must pronounce with the
requirements of the final judgments.

2. Examination of the active standing of the person filing the action of
unconstitutionality and in this special case of the Supreme Court of Justice.

For the Constitutional Chamber, the National Autonomous University of Honduras has the
necessary standing to question the constitutionality of the cited norm, due to the fact that, in
this particular case, its interest is proper, direct and legitimate. Although the challenged
Article 34 is not in force, due to the fact that it is contained in the already repealed Legislative
Decree No. 120-2013 or Organic Law of the Employment and Economic Development Zones

Honduras No. 33,080, dated January twenty-third of the year two thousand thirteen by the honorable National
Congress of the Republic of Honduras, and ratified through Legislative Decree No. 9-2013, published in La
Gaceta, Diario Oficial de la Republica de Honduras No. 33,080, dated September twenty-third of the year two
thousand thirteen. 33,080, dated March twentieth, two thousand thirteen, which contains the amendment to
Articles 294, 303 and 329 of the Constitution of the Republic, by which the creation of the ZONES OF
EMPLOYMENT AND DEVELOPMENT (ZEDE) is authorized; and, the rest to complete the totality of
Legislative Decree No. 120-2013, issued by the National Congress. 120-2013, issued by the National Congress
of the Republic on June twelfth, two thousand thirteen and published in La Gaceta, Diario Oficial de la
Republica No. 33,222, dated September sixth, two thousand thirteen, which contains the ORGANIC LAW FOR
THE IMPLEMENTATION OF EMPLOYMENT AND ECONOMIC DEVELOPMENT ZONES (ZEDE) and
in application of Article 90 of the Law on Constitutional Justice. Consequently: SOLE: The text of the
Constitution of the Republic in its version prior to the reforms of Articles 294, 303 and 329 of the Constitution
of the Republic, which have had the purpose of creating the SPECIAL DEVELOPMENT REGIONS (red),
better known as "model cities" and the EMPLOYMENT AND DEVELOPMENT ZONES (ZEDEs), is hereby
reinstated. And ORDERED: 1. That pursuant to the lack of unanimity in the present matter, it be proceeded in
accordance with the provisions of Article 316 of the Constitution of the Republic and Article 8 of the Law on
Constitutional Justice, remitting the background information to the Presidency of this State Power for the
consequent legal effects. Drafted by Magistrate Sonia Marlina Dubdn Villeda. NOTIFY." The honorable
magistrates Luis Fernando Padilla Castellanos and Isbela Bustillo Hernandez dissented, who voted on the bill,
the operative part of which reads as follows: "We are of the opinion that the Recourse of Unconstitutionality
filed by Mr. Francisco Jos¢ Herrera Alvarado, against Article 34 of the Organic Law of the Zones of
Employment and Economic Development (ZEDE), Legislative Decree 120-2013, be declared without cause".
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(ZEDE)? , it is important to point out that for this high court of justice, the foregoing does
not hinder to know, give course and pronounce in relation to the present unconstitutionality
action for the reasons that will be explained in due time in a broader and more conscientious
manner. For now, it is sufficient to point out that the object of the present unconstitutionality
action concerns the irreformable content of the Constitution provided in article 374 of the
Constitution; therefore, in accordance with the provisions of article 375 of the Constitution,
every citizen, whether an authority or not, has sufficient and necessary legal standing to
demand that the effective validity of the Constitution be maintained or reestablished.
Therefore, as it is possible to state with certainty, for this high court of Justice the matter at
hand is not only the contravention of rule 34 of Legislative Decree No. 120-2013, as the
petitioner has referred to, but it encompasses a whole system currently in force in the
Constitution and which is spurious because it was born from acts that supplanted the
sovereign will that resides in the original Constituent. As a consequence, in this particular
matter, any person is entitled to file and demand the unconstitutionality to restore the violated
constitutional order. All of the above is duly explained, once it is noticed that the creation of
the employment and economic development zones attempts against subjects that are
unavailable to the National Congress, such as: The territory and the form of government, for
which reason the Supreme Court of Justice must ex officio in this process or at the request of
any person, proceed to reinstate the irreformable content of the Constitution of the Republic.
Finally, let it be clearly established that this review of constitutionality, although it is true that
it has arisen pursuant to the action under study, is not limited to Article 34 accused of
unconstitutionality, but covers the entire legal framework still subsisting that gives rise to it,
that is, the constitutional reforms and the rest of the norms that violate the sovereign will of
the original Constituent; therefore, it is appropriate to continue with the examination of the
merits of the present case.

3. Summary of the arguments on which the UNAH relies to interpose the action of
unconstitutionality of merit.

The UNAH filed the unconstitutionality on the grounds of content of Article 34 of Legislative
Decree number 120-2013, which contains the Organic Law of the Employment and
Economic Development Zones (ZEDE), based on the grounds and arguments summarized
below.

2 Said norm was repealed on April twenty-sixth, two thousand twenty-two by Legislative Decree No. 33-2022.
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3.1. Ground one of unconstitutionality. Infringement of Article 160 of the
Constitution of the Republic.

The UNAH states that it is requesting the declaration of unconstitutionality with
derogatory effects of Article 34, which literally states: "Article 34. The Employment
and Economic Development Zones (ZEDE) must establish their own educational and
curricular policies at all levels. The practice of a profession or the performance of
professional activities under an academic degree within the Employment and
Economic Development Zones (ZEDE) shall not be conditioned to membership or
association. However, the authorities of the Employment and Economic Development
Zones (ZEDE) may require the corresponding academic accreditation for the exercise
of certain professions". As expressed by the UNAH through its legal representative,
this provision manifestly violates Article 160 of the Constitution due to the fact that
the latter mandatorily establishes that higher and professional education is its
exclusive attribution and, for this reason, constitutionally provides, in the third
paragraph of the violated article, that: "... only degrees of an academic nature granted
by the National Autonomous University of Honduras, as well as those granted by
private and foreign universities, all of which are recognized by the National
Autonomous University of Honduras...", "shall be officially valid...", "it is the only
one empowered to organize, direct and develop higher education and resolve on the
incorporation of professionals graduated from foreign universities". The petitioner
points out that, consequently, the third paragraph of Article 160 of the Constitution
recognizes the creation and operation of private universities, which must operate
under the constitutional framework that is the result of the design of the UNAH, which
is the only entity with that exclusive attribution, since it is its responsibility to
organize, direct and develop higher and professional education. For the petitioner,
Article 34 flagrantly contradicts the provisions of Article 160 of the Constitution,
because it grants the ZEDEs the power to "establish their own educational and
curricular policies at all levels". For the petitioner then, Article 34 promotes the
disintegration of the educational system, distorting it, because by eliminating the
exclusive control attributed constitutionally to the UNAH, it stimulates the
formulation of as many educational policies as there are ZEDEs and each one of them
with the orientation decided by each ZEDE, so that the professionals trained in the
educational systems of the ZEDEs will be graduates without awareness of the national
problems, nor of the duty to contribute to the transformation of the Honduran society.
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3.2. Ground two of unconstitutionality. Infringement of Article 151 of the
Constitution of the Republic.

The representative of the UNAH transcribes Article 151 of the Constitution as
follows: "Article 151. Education is an essential function of the State for the
preservation, promotion and dissemination of culture, which shall project its benefits
to society without distinction of any nature. National education shall be secular and
shall be based on the essential principles of democracy, shall inculcate and foster in
the students deep Honduran feelings and shall be directly linked to the process of
economic and social development of the country. The petitioner points out that this
constitutional mandate concerns the education of all Honduran and foreign persons
residing in the country; and, that it consecrates the attributes of Honduran education
at all levels of the educational system, including the university. It adds that non-
discrimination in education is a sine qua non condition in the provision of the service,
whether by state or private entities; and, that ensuring that education is provided
without discrimination of any nature is the mission of the Honduran State. But it is
his position that Article 34 of the Organic Law of the ZEDE, violates this
constitutional provision because it attributes to each ZEDE the power to formulate its
own policies in the provision of educational services, without the direction,
supervision and evaluation of the State, which, at the higher and professional level, is
the responsibility of the UNAH. Then, it points out that education should be secular,
to allow students of all religions to have access to knowledge with a strictly scientific
vision, and to ensure that the education system is not oriented towards any of the
existing religions, to the detriment of those who profess faith in different religions.
Thus explains the petitioner of the present unconstitutionality, the purpose of the
constituent at the time of conferring to the State in general and in particular to the
UNAH the responsibility of overseeing the higher and professional level. He points
out that democracy is another value that should be promoted by education, so that the
student integrates it to the universe of his personal values, inspiring it in all acts of his
life, public or private. But, according to the petitioner, this attribute of education can
only be guaranteed by an effective protection of the State, particularly in those areas
where the ZEDEs will operate. For the petitioner, the ZEDEs will not be able to
guarantee the linkage of education with the process of economic and social
development of the country, referring to the following reasons: "... because they will
be separate areas of Honduras that will operate independently, with their own
government, special courts, their own tax and customs regimes, their own monetary
and financial regime and their own security. The social and economic dynamics of the
ZEDE will flow exclusively in the interest of the ZEDE, without any link to
Honduras. Nothing will link them, then, to the economic and social development of
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Honduras, so that education will not have among its priorities this attribute required
by the Constitution". It concludes by stating that preventing the UNAH from fulfilling
its mission of guaranteeing the linkage of education with the process of economic and
social development of the country, is to promote the formation of professionals devoid
of the duty that generates the awareness of being part of the process of development
of the country, contributing to it with their professional skills.

3.3. Ground three of unconstitutionality. Infringement of article 329 of the
Constitution because article 34 exceeds it in its text and spirit.

The petitioner states that article 329 of the Constitution does not grant the ZEDEs any
power in matters of education and did not reform articles 151 and 160 of the
Constitution, which are the ones violated by article 34, whose declaration of
unconstitutionality and inapplicability, with derogatory effects. However, this article
34 declares that the ZEDEs must establish their own educational and curricular
policies at all levels. It indicates that constitutional articles 151 and 160, did not suffer
any impairment, neither in their text nor in their spirit with the constitutional reform
of the article, being that, the latter develops the organic law of the ZEDES.
Consequently, the attribution granted by Article 34 of Legislative Decree No. 120-
2013, in relation to education, transgresses that reform, because it exorbs its limits,
attributing to the ZEDES state functions that are not expressly mentioned in the
reform, thus violating Article 329 itself and, at the same time, transgresses the
provisions of Articles 151 and 160 because it ignores the principle that education is a
function of the State and the principle of the exclusive attribution of the UNAH to
direct, organize and develop higher and professional education. The petitioner argues
that, if article 329 of the Constitution does not expressly mention that the ZEDES
"may establish their own educational and curricular policies at all levels", then the
National Congress lacked the power to include in the law regulating said article,
matters that implied undermining constitutional values, principles and rules, such as
those contained in articles 151 and 160. With the violation of Article 329 of the
Constitution, by Article 34 whose declaration of unconstitutionality and
inapplicability is requested, Articles 151 and 160 are also violated because it restricts
their scope, preventing the State and the UNAH from fulfilling their constitutional
mission in education in certain geographic areas, in which only the authorities of the
ZEDES may decide, in matters of education.
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3.4. Ground four of unconstitutionality. Infringement of international treaties and
conventions ratified by Honduras in the field of education.

Article 34 of Legislative Decree No. 120-2013, also violates international provisions
subscribed and ratified by Honduras, which oblige the State Parties to harmonize the
processes of professional accreditation and higher education, by allowing the ZEDEs to
establish their own educational and accreditation policies and thereby separating themselves
not only from the constitutional mandate, but also from the international mandate and
creating a parallel structure to the already existing one by constitutional mandate, in
contravention of Articles 151 and 160. Among the international instruments, who impugns
the guarantee, relates to the Regional Convention on the Recognition of Studies, Degrees and
Diplomas in Higher Education in Latin America and the Caribbean of 1974, which provides
that academic mobility should be advanced and energized to strengthen access to education
as a human right and a public good, without discrimination of any nature. Article 2 states:

"1. That the Contracting States declare their will to: a) Strive for the common use of the
resources available in the field of education, placing their educational institutions at
the service of the integral development of all the peoples of the region, for which
purpose they shall take measures tending to:

(1) harmonize as far as possible the conditions of admission to institutions of
higher education in each of the States;

(i1) (i1) adopt similar terminology and evaluation criteria in order to facilitate the
application of the system of equalization of studies: [...]; (c) promote
interregional cooperation in regard to the recognition of studies and degrees:

2. The Contracting States undertake to take all necessary measures, at both the national

and international levels, to achieve these objectives progressively, principally through
bilateral, sub-regional or regional agreements, as well as through agreements between
institutions of higher education and such other means as will ensure cooperation with
competent international and national organizations and agencies:"It subsequently
notes that these objectives were renewed at the Global Convention on the Recognition
of Qualifications concerning Higher Education, 2019, composed of representatives of
23 Member States of UNESCO, including Honduras, in which State commitments
were defined, including facilitating international academic mobility and promoting the
right of individuals, to have their higher education qualifications assessed in a fair,
transparent and non-discriminatory manner. Based on the regional recognition
agreements and strengthening their coordination, revisions and achievements, the
following objectives are defined: "Article II: 1. to promote and strengthen international
cooperation in the field of higher education. [...]
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4. to provide an inclusive global framework for the fair, transparent, consistent, coherent,
timely and reliable recognition of qualifications related to higher education,

5. to respect, defend and protect the autonomy and diversity of institutions of higher
education and systems; [...]

7. promote a culture of quality assurance in institutions of higher education and systems
and develop the necessary capacities to achieve reliability, consistency and
complementarity in quality assurance, qualifications frameworks and recognition of
qualifications in order to support international mobility. In order to facilitate the
recognition of higher education qualifications, States Parties undertake, through the
relevant bodies, in particular national information centers or similar entities, to
implement the Convention (Article XIII National implementation structures. 1)." In
view of this, the petitioner indicates that such commitment can only be guaranteed by
the State of Honduras through the National Autonomous University of Honduras,
which has been delegated, by constitutional mandate, the power to organize, direct and
develop higher education in the country and to decide on the incorporation of
professionals graduated from both national and foreign universities. It also mentions
the international commitments ratified with the signing of the 2019 Regional
Convention on the Recognition of Studies, Degrees and Diplomas in Higher Education
in Latin America and the Caribbean, which in its Article II-Objectives. states:
"Provides, that the States Parties undertake to adopt all necessary measures to
progressively achieve the objectives of this convention, collaborating with the other
States Parties of the region through regional or regional bilateral agreements, aimed
at: I [1:3 Promote the harmonization of higher education systems for the recognition
of studies, degrees and diplomas and facilitate the recognition of professional
qualifications for use in accordance with national regulations; 4. Harmonize as far as
possible the conditions for admission to authorized or recognized institutions of higher
education, to ensure access with equity and inclusion and to promote academic
mobility among the States Parties, [17 Promote interregional and intraregional
cooperation to facilitate the recognition of studies, degrees and diplomas [...]." Finally,
he points out the Agreement on the exercise of university professions and recognition
of university studies, signed by Honduras on June 22, 1962, ratified by Legislative
Decree number 87 of 1963 and published in La Gaceta, Diario Oficial de la Republica
No. 18,014 of July 3, 1963, which promotes integrality in the exercise and recognition
of university studies at the Central American level, based on the fulfillment of the
requirements and formalities demanded by each one of the State Parties. According to
the petitioner, all these regional and international instruments oblige the State of
Honduras to seek and maintain harmony in its policies and processes regarding higher
education and professional accreditation, a function delegated by constitutional
mandate to the National Autonomous University of Honduras, the only one
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empowered to organize, direct and develop higher education and to decide on the
incorporation of professionals graduated from any university, whether national or
foreign. In short, for the petitioner of unconstitutionality, Article 34 of the Organic
Law of the ZEDEs, breaks with the integrity and harmonization of the country's
policies, which are set as objectives and commitments of the State in relation to the
rest of institutions of higher education in the Latin American and Caribbean region, by
allowing the ZEDE:s to establish their own educational and accreditation policies.

4. Summary of the amicus curiae brief filed by Marlon Osmin Donaire Coello in his
personal capacity and on behalf of Universidad Olga y Manuel Ayau Cordon LLC
(UOMACQ).

The amicus curiae brief filed by Marlon Osmin Donaire Coello in his personal capacity and
for the benefit and on behalf of Universidad Olga y Manuel Ayau Cordon LLC (UOMAC).
The purpose of said brief is to bring before this high court of justice, the analysis prepared
by Attorney Jorge Constantino Colindres for purposes of demonstrating the inadmissibility
of the present action of unconstitutionality, based on the fact that under the amended Article
329 of the Constitution of the Republic, Articles 156, 159, 160 and 177 of the Constitution
are not applicable within the territorial scope occupied by the ZEDE:s. It is pointed out that
the presentation of the action of unconstitutionality of merit, denotes a serious lack of
understanding of the functioning of the special regime called ZEDEs and the international
obligations of the Honduran State in the framework of Public International Law, specifically
in relation to the State obligation to guarantee the permanence of Article 34 in mention, in
accordance with the stability agreements signed under Articles 12.2 and 45 of the Organic
Law of the ZEDEs and the international treaties ratified by the State of Honduras. Attached
to the amicus curiae brief, the following documents were submitted: 1. Legal opinion
prepared by Attorney Jorge Constantino Colindres as amicus curiae, in relation to the
constitutionality of Article 34 of the ZEDE Organic Law and the obligation of the State of
Honduras to guarantee its permanence and validity. 2. Certificate of organization of the
Universidad Olga y Manuel Ayau Cordon, LLC (UOMAC), certificate of the Registry of
entities of prosperous ZEDE and other corporate documents of UOMAC, accrediting the
Guatemalan origin of the investors and developers of the university. 3. Coexistence
Agreement with legal stability clause signed between the Technical Secretary of Prospera
ZEDE and the Olga and Manuel Ayau University (UOMAC), in accordance with articles 12.2
and 45 of the Organic Law of the ZEDE. 4. Information on UOMAC.

4.1. Legal opinion prepared by Attorney Jorge Constantino Colindres.

In said document it is stated that the autonomy of the ZEDEs is delimited in the
reformed article 329 of the Constitution, which authorizes the establishment of zones
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subject to a special regime different from the one applicable to the rest of the national
territory. Said article prescribes the following: "These zones are subject to national
legislation in all matters related to sovereignty, application of justice, national
defense, foreign relations, electoral matters, issuance of identity documents and
passports". In relation to the above transcribed, the author of the document makes the
observation that the legislator clearly and consciously excluded from the list of norms
that are subject to the ZEDEs (contained in article 329 of the Constitution), those
related to higher education. He points out that the intention of the constitutional
reform (article 329) is to provide a high degree of autonomy to certain areas of the
country without giving up sovereignty. In said article 329 it is ordered that the Organic
Law that develops what refers to the zones, must establish the regulations that will be
applicable within the ZEDEs; pursuant to which, article 329 of the Constitution
authorizes the legislator to include within the Organic Law, the regulations applicable
within the ZEDE:s, in accordance with this constitutional power granted is that article
34 is not unconstitutional. The document makes the exception that the term national
legislation referred to in article 329 of the Constitution covers both constitutional law
and ordinary law, so that the power of reform is subject to the powers of the National
Congress included in article 205 paragraphs 1 and 10 and 373 of the Constitution of
the Republic. The National Congress, as a derived constituent power, proceeded in
accordance with its constitutional powers to reform articles 294, 303 and 329 of the
Constitution, creating zones subject to a special regime in whose spatial scope of
competence, only the constitutional and ordinary legal norms established in article
329 of the Constitution and articles 8 and 41 of the Organic Law of the ZEDE apply,
with the purpose of: "granting high degrees of autonomy to certain zones of the
country, without this implying the relinquishment of sovereignty". The document
mentions that the Constitutional Chamber shares the above criteria, as stated by this
high court in an official document presented at the X Ibero-American Conference of
Constitutional Justice held from March 12 to 15, 2014, in Santo Domingo, Dominican
Republic. To question number 10 posed to the Constitutional Chamber: "Are there
constitutional norms of exclusive application to certain territorial areas in the State?
What is the territorial scope of the effectiveness of the Constitution?" To which the
Constitutional [Chamber] answered as follows: "In Title VI of the Constitution
regarding the economic regime, the zones of employment and economic development
are established. The constitutional text provides that the National Congress, when
approving the creation of zones subject to special regimes, must guarantee that the
sentence issued by the International Court of Justice of The Hague on September 11,
1992 and the provisions of articles 10, 11, 12, 13, 15 and 19 of the Constitution
referring to the territory are respected. It is established that these zones are subject to
national legislation in all matters related to sovereignty, application of justice, national
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defense, foreign relations, electoral matters, issuance of identity documents and
passports. The Constitution establishes that the Gulf of Fonseca must be subject to a
special regime in accordance with International Law, as established in Article 10 of
the Constitution and the present article; the Honduran coasts of the Gulf and the
Caribbean Sea are subject to the same constitutional dispositions". The petitioner
takes the opportunity to point out that, as stated by the same Constitutional Chamber,
there are constitutional norms that apply only in certain parts of the national territory
and that, in the case of the ZEDE, only the constitutional norms related to territorial
sovereignty, application of justice, foreign relations, electoral matters and issuance of
identity documents and passports are applicable in their spatial scope of competence.
Thus, the national legislation on higher education is not applicable in the employment
and economic development zones. This is in accordance with the provisions of Article
329 of the Constitution of the Republic, so that Articles 158, 159, 160 and 167 of the
Constitution (relating to higher education), which are subject to a special regime of
governance, are not applicable within the spatial scope of competence of the ZEDE.
The amicus curiae likens the autonomy of the ZEDE to municipal autonomy, both
delimited by law. Consequently, according to this opinion, the non-application of
articles 156, 159, 160 and 177 of the Constitution, within the spatial scope of
competence of the ZEDE, as a result of the effect caused by the special regime enabled
with the constitutional reform of article 329 of the Constitution, allows article 34, now
challenged, to establish that the special zones are authorized and obliged to establish
their own educational and curricular policies at all levels. Therefore, in conclusion,
Article 34 of the Organic Law of the ZEDEs does not contravene the precepts of the
Constitution of the Republic, since its applicability is limited to the spatial scope of
competence of the ZEDEs, where the constitutional precepts related to higher
education are not applicable, as established in Article 329 of the Constitution. On the
other hand, the document accompanying the amicus curiae brief states that, in
accordance with Article 374 of the Constitution, Articles 156, 159, 160 and 177 of the
Constitution are not articles of the Constitution and are therefore subject to reform by
the National Congress. According to constitutional articles 373 and 210 numeral 10,
the National Congress may reform, repeal or interpret them. Another argument in
favor of the constitutionality of Article 34 of the Organic Law of the ZEDE is based
on the fact that the special regime of the ZEDE is an integral part of the constitutional
block of the State of Honduras, not only because it is contemplated in Articles 294
and 303 of the Constitution, but also because the permanence of each and every one
of the articles of the Organic Law of the ZEDE is an international obligation of the
State of Honduras. The author of the attached document is of the opinion that the
ZEDE regime is part of the International Investment Law, which obliges the State of
Honduras to recognize and protect the investments made under said special regime.
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It mentions that in the present case, the Universidad Olga y Manuel Ayau Cordon
(UOMAC) is a Guatemalan-owned entity, domiciled in the zone of employment and
economic development called "Préspera ZEDE", in St. John's Bay, Roatan, Bay
Islands and is dedicated to offer opportunities for higher education at low cost through
innovative online teaching mechanisms, which it does under the legal protection of
the internal regulations of Préspera ZEDE and Article 34 of the Organic Law of the
ZEDE. It adds that the Republic of Guatemala is part of the Free Trade Agreement
between Central America, the United States of America and the Dominican Republic
(CAFTA-DR), which implies a duty of the State of Honduras to provide fair and
equitable treatment, as well as full protection and security for investors and
investment. Likewise, UOMAC University enjoys most favored nation treatment,
according to which the State of Honduras is obliged to extend to UOMAC treatment
no less favorable than the treatment granted, in similar circumstances, to investments
and investors of any other country. The most-favored-nation clause in CAFTA-DR
constitutes a promise by the State of Honduras that it will extend to investors of
CAFTA-DR States Parties any guarantees or better treatment that it has offered to
investors of other States that are not parties to CAFTA-DR. In the case at hand,
UOMAC is an investment of Guatemalan capital, and, therefore, the State of
Honduras has an international obligation to extend to UOMAC any guarantee or
benefit that it has extended to investors of any other country. Article 18 of the Bilateral
Investment Treaty between Honduras and Kuwait guarantees investors from Kuwait
a minimum permanence of 50 years of Articles 294, 303 and 329 of the Constitution
of the Republic and the Organic Law of the Employment and Economic Development
Zones (ZEDE). It is noted that in the case of investments made under the ZEDE
regime or those located in an area of the territory of the Republic of Honduras that
has been designated as a ZEDE, the Republic of Honduras declares that all the
provisions provided for in Articles 294, 303 and 329 of the Constitution of the
Republic of Honduras, those of the Organic Law of ZEDE and all rights, conditions,
procedures and protections whether explicit or implicit, included therein respectively,
shall be maintained as a guarantee and must be guaranteed to the investments and
investors of the State of Kuwait for a term of not less than fifty (50) years. Article
10.4 of CAFTA-DR[? and Article 32 of the ZEDE Organic Law contemplate the most
favored nation principle, through which any better treatment that the State of
Honduras has granted to another commercial partner is extended to Guatemalan

3 See “Article 10.4 "Most favored nation treatment" of CAFTA-DR. See also Article 22 of the Organic Law of
the ZEDE, "Natural and legal persons operating within the Employment and Economic Development Zones
(ZEDE) shall receive treatment based on the most favored nation (MFN) principle, for which they shall obtain
the automatic extension of any better treatment that is granted or has been granted to other parties to an
international trade agreement signed by the State of Honduras.
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investors. In this sense, the 50-year minimum permanence guarantee of the ZEDE
regime that the State of Honduras offers to investors from Kuwait is extended by
virtue of CAFTA-DR to investors from the United States of America and the
Republics of Guatemala, El Salvador, Nicaragua, Costa Rica and the Dominican
Republic. Article 10.4 of CAFTA-DR literally provides: "Article 10.4: Most-Favored-
Nation Treatment. Each Party shall accord to investors of another Party treatment no
less favorable than that it accords, in like circumstances, to investors of any other
Party or of any non-Party with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other disposition of investments in its
territory. Each Party shall accord to covered investments treatment no less favorable
than that it accords in like circumstances to investments in its territory of investors of
any other Party or of any non-Party with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of
investments". Articles 26* and 27° of the Vienna Convention on the Law of Treaties
are cited, according to which the State of Honduras must comply in good faith with
its obligations under international treaties, and may not invoke domestic law
provisions to avoid compliance. It also cites Article 2 of the Law on Constitutional
Justice, which establishes as a rule of interpretation and application, that its provisions
shall always be interpreted and applied in a manner that ensures effective protection
of human rights and the proper functioning of the defenses of the constitutional legal
order . On the other hand, it mandates that such interpretation and application be made
in accordance with the international human rights instruments in force in the Republic
of Honduras, taking into consideration the interpretations made of them by the
international courts. Therefore, it considers that the State of Honduras has the
international obligation to guarantee the permanence and validity of each and every
one of the articles of Legislative Decree number 120-2013, including article 34 whose
unconstitutionality is sought. It also mentions the legal stability contract, also known
as stabilization clause, which has allowed the entry of different capital flows to Latin
America. It explains that before this instrument, investors were subject to
governmental guidelines, which were modified according to the government of the
day, generating uncertainty. To avoid this situation, several countries® have adopted it
as public policy, so that the investor has the confidence and security that those
paragraphs, paragraphs or specific articles of the laws or administrative acts, which

4See “Article 26. PACTA SUNT SERVANDA. Every treaty in force is binding upon the parties and must be
performed by them in good faith".

See “Article 27. DOMESTIC LAW AND OBSERVANCE OF TREATIES. A party may not invoke the
provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to
the provisions of article 46".

6 Honduras, Chile, Peru, Colombia, Panama, Ecuador, El Salvador and Venezuela, among others.
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are transcendental to shape their decision to invest, are not modified to their detriment.
It mentions that the Technical Secretary of Prospera ZEDE is authorized by the
National Congress to sign legal stability contracts with the investors and inhabitants
of Prospera ZEDE, in accordance with the provisions of articles 12.2 and 45 of the
Organic Law of the ZEDE. By virtue of this, on January 14, 2022, the Universidad
Olga y Manuel Ayau Cordon (UOMAC) signed a legal stability contract with the
Technical Secretary of Préspera ZEDE, as authorized by the National Congress,
which guarantees the stability of the charter of Prospera ZEDE, the Organic Law of
the ZEDE, articles 294, 303 and 329 of the Constitution and the internal regulations
of Prospera ZEDE. Likewise, the Technical Secretary of Préspera ZEDE has signed
legal stability contracts with sixty-seven legal entities and 201 natural persons,
guaranteeing the permanence and stability of the Organic Law of the ZEDE.
Consequently, in its opinion, any action of the State of Honduras that implies the
denial of the validity and application of Article 34 to the beneficiaries of the legal
stability contracts, constitutes a violation of the rights acquired by the investors and
inhabitants of Prospera ZEDE, including its promoter and organizer, Honduras
Prospera Inc., a violation that, in its opinion, should be compensated in accordance
with the Constitution of the Republic and international investment law. It points out
that the State of Honduras has a contractual, constitutional and international
commitment to protect the rights acquired by the investors and inhabitants of Prospera
ZEDE. This commitment must be honored in good faith by the State of Honduras and
implies guaranteeing the stability and permanence of Article 34 of the ZEDE Organic
Law, as well as all other provisions of the law. It states that legal predictability is a
sine qua non condition for the exercise of human rights. Then, he refers that the human
person, supreme purpose of the State, enjoys the constitutional guarantee of legal
stability and legal certainty, in order to develop his freedoms. It then mentions that
ninety percent of the people employed are Hondurans, who through their work can
access better economic opportunities and educational alternatives. He mentions that
the academic freedom contained in the aforementioned article 34 is fundamental for
the ZEDEs to achieve their objectives, adopting the best international practices in
education with the opening of new and innovative institutions of higher education
such as UOMAC. He points out that this is similar to the strategy adopted by the
United Arab Emirates, whose government authorized a special economic zone similar
to Prospera ZEDE, for the development of the Dubai International Academic City
DIAC, which is made up of twenty-seven thousand five hundred students and offers
more than five hundred academic programs in different fields. Subsequently, it
explains the difficulty of adopting improvements in higher education study plans due
to excessive bureaucracy and antiquated processes of recognition and incorporation
of degrees, another reason why the Legislative Power instituted the ZEDE:s. It states
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that UOMAC offers online academic training to obtain degrees that did not exist in
Honduras or were of limited offer at that time: a) Bachelor's degree in environmental
sustainability sciences; b) Bachelor's degree in political sciences with emphasis on
conflictology; c) Bachelor's degree in Mesoamerican history sciences; d) Bachelor's
degree in psycho-pedagogy; and, e) Bachelor's degree in Sacred Scriptures; it also
states that it offers linguistic programs to learn new languages, with programs to learn
English and Russian.

4.2. Information on UOMAC.

Regarding the founders of UOMAC, it is reported that they are mothers Inés Ayau
Garcia. Yvonne Lissette Sommerkamp Steiger and Maria Concepcion Alovera
Amistoso, all of Guatemalan nationality, with residence in the Monastery of the Holy
Trinity Lavra Mambré. It is a monastery for women under the jurisdiction of the
Patriarchate of Antioch in Villa Nueva, near Guatemala City, which in turn, was also
founded by Sister Inés Ayau and Sister Maria Amistoso. It is stated that the founders
of UOMAC have a moral commitment to democratizing access to education; and, that
since 1996, the enterprising nuns have led the Hogar Rafael Ayau, which has provided
shelter and education up to the high school level to children from newborns to sixteen
year olds. The orphanage is the oldest and largest in Guatemala, has given up 240
children for adoption and 900 have graduated from the school program. In addition,
Mother Inés Ayau played a key role in the development of the Universidad Galileo in
Guatemala, a technology-oriented higher education center. It was the first Latin
American university to offer courses on the prestigious online education platform
"edX". As part of edX, Universidad Galileo has registered one million students from
all over the world in its more than 40 courses offered in the areas of digital marketing,
business intelligence, e-learning, programming, electronics, mathematics and
entrepreneurship. It is stated that UOMAC is a private, apolitical and non-profit
institution, based on the principles of freedom, truth, justice and harmony, which
provides online education, basically through the Internet and face-to-face. The
following statistics are given, with data updated on January 15, 2021. UOMAC had
326,009 visits to the WEB page. In addition, 745 students enrolled in total and 19
students enrolled in 2022. It is noted that UOMAC, with the online, open and distance
education method (ELAD), broadens study opportunities, opens the virtual campus,
academic spaces and the entire organizational structure to promote education and
make it available to all Hispanic people who have the desire to continue their studies
at the diploma, degree or other levels. He points out that UOMAC has with a
multidisciplinary international administrative and academic team and that it is
supported by the "Friends of UOMAC", formed by people or institutions that
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understand the importance of UOMAC's educational program and its costs and want
to participate by making donations in kind or in cash. They are also people who have
accompanied the formation process of this university and have been a great support.
In this way they join the group of Friends of UOMAC either publicly or privately. It
is reported that UOMAC offers education to those citizens who have completed their
high school education, regardless of location, distance, age, financial capacity, time
and schedules.

5. Summary of the opinion presented by the Public Prosecutor's Office.

Prosecutor Sagrario Rosibel Gutiérrez Maldonado issued an opinion on behalf of the Public
Prosecutor's Office in which she was of the opinion that the present action of
unconstitutionality should be declared IN PLACE. In her legal analysis she determines that
there is evidence of a conflict between article 34’ denounced with the constitutional norms
cited by the legal representative of the UNAH. The Prosecutor points out that the conflict
between regulations for the granting of functions to the ZEDES that are exclusively of the
UNAH by provision of the Constitution of the Republic of Honduras, transgresses the
principle of constitutional supremacy, contemplated in Article 320 of the primary law that
provides: "In case of incompatibility between a constitutional norm and an ordinary legal
norm, the former shall apply." For the Prosecutor, the transcribed norm containing said
principle, operates as an institutional and competence guarantee, likewise, she points out that
it is subject to institutional and functional limits following the consolidation of a Rule of Law.
The Prosecutor transcribes the constitutional text which states that the UNAH is: "An
autonomous institution of the State, with legal personality, which enjoys the exclusive right
to organize, direct and develop higher and professional education. It shall contribute to
scientific, humanistic and technological research, to the general dissemination of culture and
the study of national problems. It shall program its participation in the transformation of
Honduran society. The law and its statutes shall establish its organization, operation and
attributions. Therefore, in unrestricted respect for the provisions of the Constitution of the
Republic....". From said norm, the prosecutor concludes that the Constitution of the Republic
has granted the UNAH, total power as the only institution in charge of directing higher
education, as well as the power to validate academic degrees granted by private and foreign
universities. Likewise, it admits that it has the exclusive power to decide on the incorporation
of professionals graduated from foreign universities. The Prosecutor asserts that the ZEDEs

" See “Article 34. The Employment and Economic Development Zones (ZEDE) shall establish their own
educational and curricular policies at all levels. The practice of a profession or the performance of professional
activities under an academic degree within the Employment and Economic Development Zones (ZEDE) shall
not be conditioned to membership or association. However, the authorities of the Employment and Economic
Development Zones (ZEDE) may require the corresponding academic accreditation for the exercise of certain
professions.”
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establishing their own educational and curricular policies, at all levels, without the direction,
supervision and evaluation of the State, would lead to a significant increase of inequalities in
our country.

6. Examination of the collision between the norms that give life to the ZEDEs and the
sovereign will of the original Constituent.

Next, the plenary of the Supreme Court of Justice, as a result of the fact that the Constitutional
Chamber did not reach the unanimity required in the case under examination, proceeds to
issue the present judgment. Notwithstanding, in view of what was raised by the petitioner,
who limited himself to denounce Article 34 of the Organic Law of the Employment and
Economic Development Zones (ZEDE)®, this high court of justice considers it appropriate to
broaden the challenged object and to hear the issue of such zones in a complete manner. The
extension referred to is due to the imperative clause of Article 375 of the Constitution, which
demands the mandatory compliance or citizen duty to confront the rules that give life to the
ZEDEs with the sovereign will of the original Constituent; for which purpose, the criteria
discussed by said Chamber were taken into consideration, as well as the allegations of the
petitioner, the documentation added to the case file and the opinion of the Agent of the Courts
of the Public Prosecutor's Office. With all these inputs, the Supreme Court of Justice
pronounces as follows:

6.1. Application of the extensive effect of unconstitutionality. Ex officio
determination of the object of judgment of the present sentence.

This high court of justice, after analyzing the matter at hand, considers that the
reproach of unconstitutionality set forth in the present action, must be extended a
fortiori to the entire reform of Articles 294, 303 and 329 of the Constitution of the
Republic, that is, the total content of Legislative Decree No. 236-2012 approved on
the twenty-fifth day of December, 2012, which is to say, the total content of
Legislative Decree No. 236-2012 approved on the twenty-fifth day of December,
2012. 236-2012 approved on January twenty-third, two thousand thirteen by the
National Congress of the Republic and ratified by Legislative Decree No. 9-2013,
published in La Gaceta, Official Gazette of the Republic of Honduras No. 33,080,
dated March twentieth, two thousand thirteen. Likewise, this high court of justice
deems it appropriate to extend the scope of judgment of this sentence to the total

8 The object of the complaint of unconstitutionality filed by way of action and on reasonable grounds was
specifically directed against Article 34 of Legislative Decree No. 120-2013, which contains the Organic Law
on Employment and Economic Development Zones (ZEDE), after considering that it violates constitutional
articles 151, 156, 159, 160 and 177 of the Constitution of the Republic, which refer to higher education and
professional practice.
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content of Legislative Decree No. 120-2013 or Organic Law of the Employment
and Economic Development Zones (ZEDE), even though it was already repealed
by the honorable National Congress of the Republic, through Legislative Decree No.
33-2022. Likewise, Decrees Nos. 368-2013% 153-2013%; 32-2021"; and, 68-2021;"2
and, in general, all regulations related to the Employment and Economic
Development Zones, regardless of their nature or character, should also be included
within the unconstitutionality. The reason and basis for including the
unconstitutionality of the previously repealed Legislative Decree No. 120-2013
containing the Organic Law on Employment and Economic Development Zones. 120-
2013 containing the Organic Law of the Employment and Economic Development
Zones (ZEDE)®, is due to the fact that Article 375 of the Constitution requires the
maintenance and reestablishment of the validity of the Constitution and considering
that said law alters the form of government and restricts the exercise of Sovereignty
over our territory, said law must be declared null and void, all of which is explained
below in a founded, extensive and adequate manner. The basis for the extended
application of unconstitutionality, is justified in that the corresponding analysis of the
action of unconstitutionality, necessarily entails to take into account the fact that the
employment and development zones constitute a direct and evident violation to what
is prescribed by our Constitution in matters of territory and form of government, so
that the study of Article 34 of Legislative Decree No. 120-2013 which contains the
Organic Law of the Zones of Employment and Economic Development (ZEDE),
leads irremissibly to conclude that the reason for its unconstitutionality is not only for
the reasons stated by the guarantor, that is, for expressly contravening Articles 151,
156, 159, 160 and 177 of the Constitution of the Republic, but that said Article 34,
has as its origin constitutional provisions whose reform is strictly prohibited by our
Constitution, because they violate irreformable articles, commonly known as stony.

® Published in La Gaceta, Diario Oficial de la Republica de Honduras No. 33,352, on February 11, 2014. This
Decree ratifies the appointment of the Committee for the Adoption of Best Practices (CAMP), made by the
President of the Republic in Executive Agreement No.003-2014 dated January 14, 2014, pursuant to the
penultimate paragraph of Article 11 of the Organic Law of the Employment and Economic Development Zones
(ZEDE).

10 This Legislative Decree published in La Gaceta, Diario Oficial de la Republica de Honduras on August 5,
2013, creates the Program for the Establishment of Employment and Economic Development Zones (ZEDE),
which will be composed of the persons designated by the President of the Republic. This program will
temporarily assume the functions of the Technical Secretariat and the Committee for the Adoption of Best
Practices (CAMP) until the appointment of the first member of the Technical Secretariat and the first twelve
(12) members of the Committee for the Adoption of Best Practices (CAMP).

1 Legislative Decree No. 32-2021 was published in La Gaceta, Official Gazette of the Republic of Honduras
No. 35,628 dated June fifteenth, two thousand twenty-one. It was only in effect for a little more than two months.
12 published in La Gaceta, Diario Oficial de la Reptiblica of the Republic of Honduras, dated Thursday, August
26, 2021 No. 35,699. With this Decree Legislative Decree No. 32-2021 is repealed.

13 By means of Legislative Decree No. 33-2022 on April twenty-six, two thousand and twenty-two.
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Procedurally, the Constitutional Chamber is empowered to extend the declaration of
unconstitutionality to those precepts contained in the same law or in other laws that
are necessarily and directly related'®. In this sense, Article 90 of the Law on
Constitutional Justice provides that the judgment declaring the unconstitutionality of
a legal precept may also declare as unconstitutional those precepts of the same law or
of another law, or others that have a direct or necessary relationship, as is undoubtedly
the case here.'® But in this case, in addition to this procedurally valid reason, there is
the inescapable duty of this high court of justice to make the inviolability of the
territory and the form of government prevail, against any attack that is attempted or
carried out against what was established by the original Constituent and contained in
Articles 373, 374 and 375 of the Constitution of the Republic. This inescapable duty
is set forth in a clear and unambiguous manner in Article 375 of the Constitution of
the Republic of Honduras, which absolutely and imperatively and without exception
or excuse whatsoever, provides as follows:

"This Constitution'® shall not lose its validity or cease to be enforced by an
act of force or when it is supposedly repealed or modified by any means and
procedure other than that provided for therein. In such cases, every citizen,
whether or not vested with authority, has the duty to collaborate in the
maintenance or reestablishment of its effective validity. Those responsible for
the acts indicated in the first part of the preceding paragraph shall be tried
according to this Constitution and the laws issued in conformity with it, as
shall the principal officials of the governments that are subsequently
organized, if they have not contributed to the immediate reestablishment'® of
the rule of this Constitution and the authorities constituted in accordance with
it. Congress may decree, with the vote of the absolute majority of its members,

14 The following remark is made: At the outset, who makes the linkage of Article 34 of the Organic Law of
Employment and Economic Development Zones with Article 329 of the Constitution was the petitioner, Rector
Francisco José Herrera Alvarado; likewise Attorney Jorge Constantino Colindres in his written analysis,
contained in the amicus curiae brief filed by Marlon Osmin Donaire Coello in his personal capacity and for the
benefit and on behalf of the Universidad Olga y Manuel Ayau Cordon LLC (UOMAC).

15 There is consolidated jurisprudence in terms of declaring ex officio provisions related to rules challenged as
unconstitutional, by way of example: RI-0172-2006 dated October four, two thousand six; RI-0271-2007 dated
December fourteen, two thousand seven; RI- 1165-2014 dated June twenty-third day of two thousand seventeen;
RI-1343-2014/0243-2015 dated April twenty-two, two thousand fifteen; RI-0696-2012 dated March fourteen,
two thousand sixteen; and, RI-0709-14 dated December nine, two thousand fourteen.

18 The Constitution of the Republic of Honduras sworn by the National Constituent Assembly in public and
solemn session, gathered in the hemicycle of the National Congress on January 20, 1982. Contained in
Legislative Decree number 131 of January eleventh, 1982, published in La Gaceta. Official Gazette of the
Republic of Honduras, Wednesday, January 20, 1982, number 23,612.

7 Liability for action.

18 Liability for omission.
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the seizure of all or part of the assets of these same persons and of those who
have enriched themselves under the protection of the supplanting of popular
sovereignty or the usurpation of public powers, in order to compensate the
Republic for the damages that have been caused to it."°

Therefore, the Supreme Court of Justice, in accordance with this imperative and
unavoidable mandate of the original Constituent Power, proceeds by this judgment to
strictly comply with the provisions of Article 374, which also comes from the
sovereign will of the Honduran people, instituted as the original Constituent Power,
restoring what is literally, unalterable or stony:

"Article 374. The previous article, the present article, the constitutional
articles that refer to the form of government, the national territory, the
presidential period, the prohibition to be President of the Republic again, the
citizen who has served under any title and the one referring to those who
cannot be President of the Republic for the subsequent period, may not be
reformed in any case".

The relationship between these norms constitutes the inexorable reason or basis for
declaring the unconstitutionality of everything legislated in relation to the creation of
the Employment and Economic Development Zones (ZEDE), especially in relation
to the constitutional reform operated in Articles 294?°, 3032! and 329%2, through the

19 See Article 375 of the Constitution of the Republic of Honduras.

20 See “Article 294. The national territory shall be divided into departments. Their creation and limits shall be
decreed by the National Congress. The departments shall be divided into autonomous municipalities
administered by corporations elected by the people, in accordance with the law. Without prejudice to the
provisions of the two preceding paragraphs, the National Congress may create zones subject to special regimes
in accordance with Article 329 of this Constitution".

21 See "Article 303. The power to impart justice emanates from the people and is imparted free of charge in the
name of the State, by independent magistrates and judges, subject only to the Constitution and the laws. The
Judicial Branch is composed of a Supreme Court of Justice, courts of appeals, courts of law, courts with
exclusive jurisdiction in areas of the country subject to special regimes created by the Constitution of the
Republic and such other powers as may be established by law. In no trial may there be more than two instances;
the judge or magistrate who has exercised jurisdiction in one of them may not hear in the other, nor in an
extraordinary appeal in the same matter, without incurring liability. Spouses and relatives within the fourth
degree of consanguinity or second degree of affinity may not judge in the same case.

22 See “Article 329. The State promotes economic and social development, which must be subject to strategic
planning. The law regulates the planning system and process with the participation of the powers of the State
and the duly represented political, economic and social organizations. To carry out the function of promoting
economic and social development and complement the actions of the other agents of this development, the
State, with a medium and long term vision, must design, in concert with the Honduran society, a plan containing
the precise objectives and the means and mechanisms to achieve them. The medium and long term development
plans must include strategic policies and programs that guarantee the continuity of their execution from their
conception and approval to their conclusion. The nation's plan, the comprehensive development plans and the
programs incorporated therein are mandatory for successive governments. EMPLOYMENT AND ECONOMIC
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enactment of Legislative Decree No. 236-2012, ratified by Legislative Decree No.
9-2013. In conclusion, the reasons that this high court of justice has for declaring the
unconstitutionality extensively to everything related to the Employment and
Economic Development Zones are sufficiently and clearly grounded.

6.2. Proceeding of the unconstitutionality of origin or effect of nullity (ex tunc)
instead of the unconstitutionality with derogatory or annulling effect (ex nunc).

The unconstitutionality that proceeds against the creation and establishment of the
employment and economic development zones, produces retroactive or ex tunc
effects, as an exceptional and so far unique case in the judicial history of Honduras.
The foregoing does not obviate the certain and indisputable fact that our legal system
recognizes that for reasons of legal certainty, acts are not retroactive, except in

DEVELOPMENT ZONES. The State may establish zones of the country subject to special regimes, which have
legal personality, are subject to a special fiscal regime, may contract obligations as long as they do not require
the guarantee or joint and several guarantee of the State, enter into contracts until the fulfillment of their
objectives in time and during several governments and enjoy functional and administrative autonomy which
must include the functions, powers and obligations that the Constitution and the laws confer to the
municipalities. The creation of an area subject to a special regime is an exclusive attribution of the National
Congress, by qualified majority, after a plebiscite approved by (2/3) two thirds, in accordance with the
provisions of Article 5 of the Constitution. This requirement is not necessary for special regimes created in areas
with low population density. Low population density zones are understood as those where the number of
permanent inhabitants per square kilometer is lower than the average for rural zones calculated by the National
Institute of Statistics (INE), which must issue the corresponding opinion. The National Congress, when
approving the creation of zones subject to special regimes, must guarantee that the sentence issued by the
International Court of Justice of The Hague on September 11, 1992 and the provisions of articles 10, 11, 12, 13,
15 and 19 of the Constitution of the Republic regarding the territory are respected. These zones are subject to
national legislation in all matters related to sovereignty, application of justice, national defense, foreign
relations, electoral matters, issuance of identity documents and passports. The Gulf of Fonseca must be subject
to a special regime in accordance with International Law, as established in Article 10 of the Constitution and
the present article; the Honduran coasts of the Gulf and the Caribbean Sea are subject to the same constitutional
dispositions. For the creation and operation of these zones, the National Congress must approve an organic law,
which can only be modified, re-formed, interpreted or repealed by two thirds in favor of the members of the
National Congress; it is also necessary to hold a referendum or plebiscite of the people who inhabit the zone
subject to the special regime when its population exceeds one hundred thousand inhabitants. The organic law
must expressly establish the applicable regulations. The authorities of the zones subject to special regimes have
the obligation to adopt the best national and international practices to guarantee the existence and permanence
of the adequate social, economic and legal environment to be competitive at an international level. For the
solution of conflicts within the zones of the country subject to special regimes, the Judicial Power through the
Council of the Judiciary must create courts with exclusive and autonomous jurisdiction over them. The judges
of the zones subject to special jurisdiction will be proposed by the special zones to the Judiciary Council who
will appoint them after a competition from a list proposed by a special commission integrated in the manner
indicated by the organic law of these regimes. The law may establish the submission to compulsory arbitration
for the solution of conflicts of natural or juridical persons living within the areas included in these regimes for
certain matters. The Courts of the areas subject to a special legal regime may adopt legal systems or traditions
from other parts of the world as long as they guarantee the same or better constitutional principles of protection
of Human Rights with the prior approval of the National Congress".
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criminal matters when it favors the defendant, convicted or prosecuted.?® However,
for this high court of justice, the present judgment must necessarily have the effect of
nullity of origin, since the mere derogation or ex nunc effect is not enough to satisfy
the high and intangible interests of the Honduran State; but of course, always taking
into account the legal security of private interests constituted by natural and legal
persons who, acting in good faith, invested in lawful business and used capital of
recognized lawful origin. In addition, taking into account the same legal security of
the State or in favor of it, in tax, customs and any other matter arising from the natural
exercise of sovereignty. Finally, also the legal security of the persons whose rights
have been affected, especially if they are native or tribal peoples. Pursuant to the
foregoing, we proceed to explain the scope of the effects of this judgment.

6.2.1. An unconstitutionality of origin or ex tunc.

As a general rule, our Constitution of the Republic establishes in Article 185

that unconstitutionality has derogatory or ex nunc effects, as follows:

"Article 185. The declaration of unconstitutionality of a law and its
repeal may be requested by whoever considers himself injured in his
direct, personal and legitimate interest: 1. By way of an action to be
brought before the Supreme Court of Justice; 2. By way of exception,
which may be filed in any judicial proceeding; and, 3. Also the
jurisdictional body hearing any judicial proceeding may request ex
officio the declaration of unconstitutionality of a law and its repeal
before issuing a decision. In the cases contemplated in paragraphs 2)
and 3), the proceedings must be submitted to the Supreme Court of
Justice, following the procedure until the time of the citation for the
Jjudgment, after which the judicial proceeding of the main issue will be
suspended pending the resolution on the unconstitutionality".

This general rule is also provided for in numeral 2 of article 316 of the
Constitution, which states:

"Article 316. ... The Constitutional Chamber shall have the following
powers: 1... 2... judgments declaring the unconstitutionality of a norm
shall be of immediate execution and shall have general effects and

2 [t would seem that the principle of non-retroactivity is only provided for legal norms, according to the wording
of Article 96 of the Constitution, Article 9 of the American Convention on Human Rights and numeral 2 of
Article 15 of the International Covenant on Civil and Political Rights. However, said principle is applicable to
every norm or act of authority; or rather to almost every norm or act of authority, because it must be taken into
account when it is necessary the restitution or reestablishment of fundamental rights or in this case determined
the national territory and the form of government.
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therefore shall repeal the unconstitutional norm, and shall be
communicated to the National Congress, which shall publish it in the
Official Gazette La Gaceta.

On the other hand, the derogatory effect of the declaration of
unconstitutionality, that is, with effects towards the future, is based, as
previously mentioned, on the principle of retroactivity, present in Articles 96
of the Constitution, 9 of the American Convention on Human Rights, numeral
2 of Article 15 of the International Covenant on Civil and Political Rights and
96 of the Law on Constitutional Justice. However, it must also be taken into
account that the application of the retroactive or ex tunc effect is not only
possible or authorized in criminal matters in favor of the accused or convicted
person; but it must also be applied when, through the guarantee of amparo, it
is ordered that in order to reestablish or restore a fundamental right, the actions
be taken backwards, leaving without value and effect an act of authority,
whether administrative, judicial or of any other nature. From the above, it can
be inferred that the reestablishment or restitution of fundamental rights
requires the application with retroactive effect for the decision to be effective
and efficient. For, precisely in the present case, we are faced with the need to
reestablish or restore a fundamental right for every State, the sovereign
disposition of its territory as well as the sovereign exercise of imposing on
said territory the form of government established by the Honduran People as
constituent power. Both the territory and the form of government are, together
with the population, primordial elements of our State. In this regard, Dr. Allan
Brewer-Carias, in his comments on the Law on Constitutional Justice®,
explains that the ex tunc or pro pretaerito effect is typical of diffuse control
systems when they declare unconstitutionalities inter partes, i.e., not erga
omnes. He points out that in these cases the decision causes nullity and is
retroactive, considering that the norm has not existed and has never been valid.
On the contrary, he points out that, in systems of concentrated control,
although the decision of unconstitutionality operates erga omnes, in principle
the effect will be the annulment of the rule, that is, ex nunc or pro futuro, taking
effect as long as it was in force. However, Dr. Allan Brewer-Carias recognizes
that this distinction between ex func and ex nunc effects is not absolute with
respect to each system. For example, he explains that, even if
unconstitutionality is declared in an inter partes matter, no court may apply

24 Cf. BREWER-CARIAS, Allan R. "Comentarios a la Ley Sobre Justicia Constitucional, Ley Sobre Justicia
Constitucional, Decreto No. 244-2003 y Ley de Amparo, Decreto No. 9 (1936)". Editorial OIM, edition 2023,

pp- 9 and 10.
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said norm.?® The aforementioned author notes that Honduras, after the
constitutional reform by Legislative Decree 262-2000, established a mixed or
comprehensive system (diffuse and concentrated), in that Article 185 of the
Constitution requires that unconstitutionality be declared by the Supreme
Court of Justice (concentrated system), but Article 320 of the Constitution also
adopts the diffuse system when it provides that in the event of incompatibility
between a constitutional provision and an ordinary legal provision, the former
must be applied. The Honduran constitutional control system only expressly
provided for the derogatory effect of the declaration of unconstitutionality,
because the Sovereign as constituent power, because it was sufficient to
provide in Article 374 of the Constitution, intangible or stony subjects to
protect our country Honduras, as a State of law, sovereign, constituted as a
free, democratic and independent republic and with a form of government
exercised by three complementary powers, independent and without relations
of subordination. It was also sufficient for the Sovereign to warn in the final
paragraph of Article 2 of the Constitution that the impersonation of popular
sovereignty is typified as a crime of treason and that such liability is
imprescriptible and that the action for its deduction is of an informal nature or
at the request of a party. In the same line, the original Constituent deemed the
derogatory effect sufficient, because it was unthinkable that a constituted
authority would dare to violate Article 19 of the Constitution, which provides
that whoever attempts against the national territory, entering into or ratifying
treaties, or granting concessions that harm the territorial integrity, sovereignty
and independence of the republic, would be tried for treason, warning once
that such liability is imprescriptible. Although, it must also be recognized that
the Constituent did not impose as the only effect the derogatory effect, but also
imposed effects of nullity, when expressly in article 3 of the Constitution, it
was established with meridian clarity, that no one must obey those who
(authorities, in this case deputies) use procedures that break or disregard what
the Constitution and the laws establish and that the acts verified by such
authorities are null and void, all of which is in close correspondence with
Chapter XIII on the responsibility of the State and its servants, contained in
Title V, Articles 321 to 327 of the Constitution of the Republic. Then, with so
many warnings and prohibitions, it seemed impossible that anyone would
commit treason to the homeland; likewise that he would do so under the
express threat that the inviolability of the Constitution would have in any case

25 This happens in the case of the USA, it is sufficient for a state court to declare unconstitutionality in a specific
case, so that from then on such rule ceases to be applied.
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as an imminent and obligatory cause, the determined action of any Honduran
citizen, invested or not with authority, to fulfill the duty of maintaining and
restoring the effective validity of the irreformable, intangible or stony articles,
provided by our Constitution. Despite the fact that with all the provisions it
was impossible for something like what happened to occur, the original
Constituent wisely reserved in the Constitution the power to impose its
inviolable nature in certain matters, and provided for the duty to reestablish
them, in order to maintain the constitutional order in full force and effect. It is
precisely the order of reestablishment provided for in Article 375 of the
Constitution, the basis for declaring null and void all actions taken in
contravention of the provisions of Article 374 of the Constitution. In addition
to the above, the Supreme Court of Justice is the final and definitive interpreter
of the laws through the appeal for cassation and of the Constitution of the
Republic through the guarantees provided for the defense of human rights by
means of amparo, habeas corpus and habeas data; as well as the defense of the
State, society and the Constitution itself, through the action of
unconstitutionality. It must not be forgotten that the law is not exhausted in
the literalness of the rules, but that reality always presents more complexity
than all the forecasts and assumptions imagined by the legislator, who at the
moment of creating the rules has the pretension of solving in the future all
possible situations, and for this particular case, article 375 of the Constitution
provided for reestablishing or restitutive effects, that is to say ex tunc. Of
course, the powerful prerogative of being the final and definitive interpreter
mentioned above has limits, these are on the one hand the fact that it cannot
exercise this power if it is not in concrete reference to a particular case, that,
although the effects are erga omnes in those cases in which it declares an
unconstitutionality, it is always within the limits offered by a particular case
brought under its knowledge; Likewise, the other limit is that all interpretation
must always be in reason of preserving the constitutional order (teleological
interpretation and of an integrating nature), and in this sense it can extend the
text of the norm, to the sense and scope not expressed literally, but which is
implicit in the will of the legislator (mens legislatoris); and more in this case,
the will of the Sovereign as the original constituent.
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6.2.2. The problem of the application at all costs of the ex nunc or
derogatory effect, need to weigh according to specific cases. Defense of the
national territory and of the form of government by asserting article 375
of the Constitution.

Before analyzing what corresponds to this issue, it should be noted that, by
following the literalness of the provisions of the Constitution, i.e., declaring
unconstitutionality with no effect other than derogatory, Honduras faces
several complaints before the Inter-American Commission on Human Rights
or IACHR, since the Constitutional Chamber, on March 13, 2003, issued
sentences RI-1665-2001 and R1-2424-2001 by which it declared with ex nunc
effects the unconstitutionality of Legislative Decree No. 58-2001.%8 The above
is mentioned to illustrate the need for this high court of justice to weigh in
each case the effects of the declaration of unconstitutionality and decide in a
timely manner or in each case it hears, on the effects whether ex nunc or ex
tunc, so as to preserve the national legal order, but with respect for the
fundamental rights of natural and legal persons. Following the line of these
ideas, the Supreme Court of Justice establishes that, in the present case, the
repeal of norms is not enough, but their retroactive nullity must be declared,
since they have to do with the integrity of the national territory. The mandate
of absolute unavailability of the national territory, provided in Article 374
demands it, and Article 13 of the Constitution complements it by expressly
stating that the dominion that Honduras exercises as a State over its territory
(regulated in Chapter II of Title I of the Constitution) is inalienable and
imprescriptible. So: What happens if the declaration of unconstitutionality in
matters of territory is only declared with derogatory effect or ex nunc, that is
to say, not retroactive, or nothing more towards the future? It would happen
that laws or acts of authority that compromise the inalienable and
imprescriptible right of dominion of the State would remain firm and without
the possibility of being restored (or in terms of article 185 of our fundamental
letter, maintained or reestablished) to the constitutional order established by
our country. This being a terrible absurdity from the perspective of the
imprescriptibility, inalienability and intangibility of the territory and the
irreformability?’ of our constitutional system of government. What happens

% Cfr. IACHR. REPORT No. 76/14. Petition 639-06. Admissibility report in the case of Marcelo Ramén
Aguilera Aguilar v. Honduras, August 15, 2014. See also, IACHR, Report No. 57/14. Petition 775-03 case Juan
Gonzalez et al. v. Honduras, July 21, 2014.

27 Imprescriptibility, intangibility and irrevocability are absolute terms, so that any reduction or limitation
implies their violation.
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with the imperium of article 375 of the Constitution in relation to article 374
of the Constitution? Is it perhaps symbolic? Can it be said that the national
territory is inviolable if the derogatory nature (ex nunc) of the declaration of
unconstitutionality of a legislative act that sullies the right of sovereignty that
Honduras has over its sacred soil is respected at all costs and without any
reflection, only because temporary authorities by means of mistaken or
malicious acts, such as those now being judged, weaken, cut off or
compromise parts of its territory? What happens with the duty or principle of
intergenerational equity in relation to the future of our people, according to
the concept introduced by the Constitutional Chamber in sentence RI-172-
2006 dated October 4, 2006, referring specifically to the duty to look after the
interests of future generations? Definitely, the answer to each question
compels or obliges to establish that the unconstitutionality cannot be declared
with only the derogatory or pro futuro effect, but that the Supreme Court of
Justice becomes the obligation to interpret the spirit with which our
Constituent declared the inviolable, perpetual and imprescriptible character of
our territory. To this end, it is essential that this high court of justice take and
give life to the provisions of Article 375 of the Constitution, a rule that
imperatively demands the validity and unrestricted compliance with the
Constitution, whose compliance does not yield or lose validity by act of force?®
or when it is supposedly repealed or modified by any other means and
procedure other than that which it itself provides. Being an irreformable or
stony article, the one that has been committed to the legislative acts of
constitutional reform and enactment of laws, it cannot be accepted by any
point that such acts exist, but must be considered "alleged", as well said in
article 375 of the Constitution. The starting point must be the idea that the
object of legislative decision of the National Congress and of negotiation by
the authorities involved, in this case, are the territory and the form of
government, two objects that are totally unavailable for any legislation or
negotiation, due to the existence of an absolute prohibition, which makes any
act, law or contract null and void; this because the object (territory and form
of government) is unlawful (prohibited) by express provision of article 374 of
the Constitution.?® Similarly, the aforementioned unconstitutionality proceeds

2 Force does not only imply violence or intimidation. In this particular case, the authorities involved in the
creation of the ZEDEs have forced the will of the Sovereign, through the ultra vires exercise of their functions.
2 Drawing a parallel with the absolute nullity regulated in the Civil Code, it will be seen that absolute nullity
proceeds 1. when any of the essential conditions for its formation or existence is lacking (in this case what is
lacking is constitutional legitimacy). 2. When some requirement or formality that the law demands for the value
of certain acts or contracts is missing (in the case of the legislative act the lawfulness of the object, in this case
it is unlawful because there is a constitutional prohibition), in consideration of the nature of the act or contract
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in relation to the alleged and nonexistent reform to the form of government,
an unreformable subject in accordance with Article 374 of the Constitution.
According to the constitutional reform approved by the deputies to give life to
the ZEDEs, the territory under the domain of such zones could be governed
by a system and by authorities different from those constituted in the country.
In other words, the ZEDEs would have a regime of self-government and self-
management that would make them autonomous territories. Therefore, once
again, the ex nunc effect falls short and does not satisfy the need to restore the
rule of the Constitution, since it is not possible for exogenous governments or
governments outside the rule of the Sovereign to exist or be given validity in
our national territory, and therefore the retroactivity of the declaration of
unconstitutionality is more than legitimized. To indicate the contrary would
be to jeopardize and contravene the provisions of Articles 373, 374 and 375
of the Constitution of the Republic.

6.2.3. The pernicious effects of declaring unconstitutionality with
derogatory or ex nunc effects.

On the other hand, still in relation to the territory and the form of government,
it is worth asking the following question: Once Honduran soil has been ceded
or compromised through spurious legislative acts contrary to the Constitution,
how can sovereign control of that territory be regained, if the validity of
consummated acts or acquired rights®® (not any dominion rights, but rights
infringing on national sovereignty) is maintained. First and for the sake of
completeness, in relation to the employment and economic development
zones, the claim of acquired rights is totally ruled out, because no commercial
company, nor enterprise, reached the status of ZEDE, since none of the current
legal entities that sought to avail themselves of said regime complied with all
the requirements demanded by the regulations created for such purpose.

and not the quality or status of the person who takes part in them. 3. when they are executed or celebrated by
absolutely incapable persons (in this case the legislators lack absolute power in relation to subjects protected
by articles of the Constitution). Absolute nullity can be alleged by anyone who has an interest in it, and must,
when it is on record, be declared ex officio, even if the parties do not allege it; and it cannot be cured by the
confirmation or ratification of the parties.

30 Acquired rights mean that, during the validity of the first law, all the foreseen effects are reached, and the
right is constituted. For example, in the case at hand, a Zede is declared after complying with all of the
procedures and requirements, so that a subsequent repeal or amendment cannot affect it. When we speak of
vested rights, we must discuss as such, the acquisition of a power or expectation of a right. When we speak of
acquired rights, we must discard the acquisition of a faculty or an expectation of a right. In other words, the fact
or act that constitutes the right itself must be perfected or consummated.
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Honduran jurist Doctor Joaquin Mejia Rivera, in an academic publication®!
explains that for the constitution of a ZEDE, according to the reformed Article
329, the approval of such zone by the honorable National Congress, through
a qualified vote and with the prior participation of citizens in an approving
plebiscite, with a result of two thirds of the population in accordance with
Atticle 5 of the Constitution, is an unavoidable requirement.®? Said jurist
emphasizes 30 Acquired rights assume that, during the validity of the first law,
all the foreseen effects are reached, and the right is constituted. For example,
in the case at hand, a Zede is declared after complying with all the procedures
and requirements, so that subsequent repeal or reform cannot affect it. When
speaking of acquired rights, the acquisition of a power or an expectation of a
right must be ruled out as such. That is to say, the fact or act that constitutes
the right itself must be perfected or consummated. the exclusive or non-
delegable character that the National Congress has to approve a ZEDE. To
date, there is no publication in La Gaceta that provides for the approval,
constitution or creation of a ZEDE3®3, which rules out the existence of acquired
rights originating in the legislation under analysis, which is considered
unconstitutional for violating unreformable or stony articles. Although it is
true that in the present case the norms to be declared unconstitutional have not
generated acquired rights, it is important that this high court of justice sets a
precedent for the future and declares the nullity and not the repeal of such
norms. It would be a bad precedent if, in the face of a formal contravention of
territorial inviolability, derogatory effects were to be declared. As a stare
decisis of this high court, it should be expressly and clearly stated that in
accordance with article 375 of the Constitution, no effects that endanger the
form of government and the soil of the nation were or will ever be born. Now,
it is important for this high court to recognize that the theory related to
acquired rights, although it is the majority, is not the only one, but there are
other different theories. There are those who, in order to conceptualize the
acquired right, make the distinction between legal power and exercise,
pointing out that a legal power not exercised must be considered a simple

31 MEJIA RIVERA, Joaquin A. "Notes for Reflection on International Claims Arising from the Repeal of the
ZEDE." Envio- Honduras Magazine. Year 21, No. 73, ERIC-SJ, Tegucigalpa, Honduras, April 2023, pp. 22-29.
32 The plebiscite will not be necessary, according to the amended Article 329 of the Constitution, if the ZEDE
is intended to be located in a place with low population density, as declared by the National Statistics Institute
(INE), indicating that a low population rate is considered low when the number of permanent inhabitants per
square kilometer is lower than the average for rural areas, as calculated by the INE.

33 For this reason, in addition, no company or enterprise could behave as a ZEDE, so that the commitments
assumed through simulation of this character with third parties in good faith, must be fully assumed by the same
company or commercial enterprise.
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expectation, which only becomes a right through the exercise; in this sense,
the exercise of the legal power is sufficient for the right to materialize or be
constituted. Transferring this theory to the case at hand, those who went to the
call to constitute Zedes could claim the exercise of a power they had,
considering that they have the right to continue until it is consummated. This
theory is rejected, but it nevertheless exists and must be taken into account,
and any encroachment on our territory and change to its form of government
must be avoided.3* On the other hand, Paul Roubier's thesis distinguishes
between the theory of retroactive effect and immediate effect.*® He
understands the retroactive effect of a norm when it applies to:

1) acts consummated under the rule of a previous law; and,

i1) to legal situations in progress, in relation to the effects carried out

before the new law came into force.
This author explains that if an event occurs while a law is in force, and then a
new law enters into force, and the consequences of that event are produced
during the validity of the latter, there is no retroactive application, but
immediate application. Of course, according to this author, the facts that occur
in the future, that is to say, under the validity of the second law, must be
governed by the latter. In other words, Roubier's approach is what is known as
ultraactivity of the law, which occurs when the effects or consequences of a
previous law are produced under the validity of a subsequent law. Again, the
Honduran jurist Joaquin Mejia Rivera, in a document called "The ultraactivity
and the 'constitutional grafts' in the light of the new sentence of the
Constitutional Chamber on the ZEDE", asks himself, can a repealed legal
norm exist; that is to say, does a repealed norm have ultraactivity effects or
can it be applied to certain cases? Dr. Mejia Rivera answers the above by
pointing out that, although up to that moment the amendments to articles 294,
303 and 329 of the Constitution are still in force, the fact that the secondary
laws that developed them have been repealed means that the constitutional
norms are not effective or operative, since, being institutional or
organizational provisions, they depend on the subsequent legislative
development. Now then, Dr. Joaquin Mejia Rivera warns that the figure of the
ZEDEs to date exists, is still in force and belongs to our legal system, therefore
it is subject to control of constitutionality, as determined by the majority vote
of the Constitutional Chamber. Likewise, Dr. Joaquin Mejia emphasizes that

3 Thesis of Baudry-Lacantinerie and Bouques Fourcade. Cit. GARCIA MAYNEZ, Eduardo. Introduction to
the Study of Law. Editorial Porraa, S.A. Thirty-eighth edition. Mexico, 1986. Pag. 390.

35 Idem. P. 392.
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according to Article 45 of the repealed Organic Law on ZEDEs, such
regulations remain in force during the term indicated in the legal stability
clause or contract entered into with natural or legal persons residing or
investing in the ZEDEs®; and that the transition period may not be less than
ten years, maintaining the rights of the inhabitants and investors of the ZEDEs
in force during that time. By virtue of which, there is no doubt that the
Supreme Court of Justice faces in this judgment a case of normative
ultractivity that must be resolved, and that the only effective and efficiently
correct way to do so is by declaring the unconstitutionality under the ex func
effect of the constitutional reforms in force and the legal regulations repealed
by the National Congress.

6.2.4. Grounds for considering the unconstitutionality of the regulations
referring to the creation of the ZEDEs.

It is generally known that the Honduran people, instituted as the original or
constituent power, at the time of promulgating the Constitution of 1982,
currently in force, and creating the three constituted powers (Judicial,
Executive and Legislative) granted the latter, through its institutional body the
National Congress, the prerogatives inter alia of a) constitutional reform; and,
b) creating, interpreting, reforming and repealing the laws of the Republic.
However, the Legislative Power, as the constituted power that it is, is limited
by the Constituent Power, in all that refers to the content of the aforementioned
and transcribed constitutional article 374; which, subtracts from its domain all
that refers to: a) the procedure of constitutional reform (art. 373); b) the
content of the constitutional reform (art. 374); c) the content of the
constitutional reform (art. 374); d) the constitutional reform procedure (art.
374). 373); b) the content of the same article 374; ¢) the constitutional articles
that refer to: cl) the form of government; c2) the national territory; c3) the
presidential period; c4) the reelection to President of the Republic; c5) the
presidential reelection of the citizen who has held such position under any
title; c6) the prohibition to run for the presidency of the Republic for the
subsequent period. Therefore, in this specific case, the reforms that the derived
legislator enacted in relation to constitutional norms, and that, for the above
mentioned, are subsumed in the subjects prohibited by the original

% In this regard, Article 329, as amended by the decree to be declared unconstitutional, provides that: "For the
creation and operation of these zones, the National Congress must approve an organic law, which can only be
modified, amended, interpreted or repealed by a two-thirds majority of the members of the National Congress,
and a referendum or plebiscite must be held when the population exceeds one hundred thousand inhabitants".
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Constituent, are null and void (ex func); and, therefore, it is a fact of force
because they are totally outside the world of Law. If declared on the grounds
of violating articles of the Constitution, they are declared ex tunc; rather, it is
possible in certain cases to declare unconstitutionality with ex nunc effects,®’
because everything depends on the result of judging on a case-by-case basis.
In relation to the matter currently under study, the effect of the
unconstitutionality must be ex func, since the rules challenged as
unconstitutional violate two basic, primordial and fundamental elements for
Honduras as a free, sovereign and independent State and nation. It is clarified
to complete the comments to what is expressed in article 375 of the
Constitution, that the acts of force are not necessarily violent, sometimes they
can occur, as in the present case, in the form of simulated acts, forced in terms
of legality and constitutional legitimacy. That is why this Supreme Court of
Justice reaffirms that all constituted power, including the National Congress,
must be the guarantor and faithful defender of the national territory, and other
intangible values integrated in the Constitution in a stony or irreformable
manner.

6.3. A widely announced and denounced unconstitutionality.

It is important to highlight the fact that the constitutional reform of articles 294, 303
and 329 of the Constitution of the Republic and the consequent promulgation of the
Organic Law of the Employment and Development Zones clarifies that not all cases
of Economic unconstitutionality (ZEDE), constitute the most evident and gross facts
against Honduras and its sovereign people, violating its will instituted in the
Constitution of the Republic. Therefore, from the beginning, when the intention to
create such zones was expressed, voices were raised in opposition, warning that its
constitution was a violation of constitutional articles of unreformable nature, so it is
not acceptable to allow threats to the Honduran State with economic consequences,

37 An example of this is Ruling RI1-0271-2007 dated December fourteen, two thousand seven (Micheletti case),
in which the action of unconstitutionality filed for reasons of form and by way of action against the reform of
the final part of numeral 1 of Article 240 of the Constitution of the Republic was declared admissible, and
consequently Legislative Decree No. 412-02 of November 13, 2002, ratified by Decree 154-03 of September
23,2003, was partially repealed. 412-02 dated November 13, 2002, ratified by Decree 154-03 dated September
23, 2003; and by extension Decrees 268-02 dated January 17, 2002, ratified by Decree 02-02 dated January 25,
2002; Decree 374-02 dated November 13, 2002, ratified by Decree 153-03 dated September 22, 2003;
specifically the reform established in the first paragraph of article 240 numeral 1 of the Constitution in its final
part, which contains the prohibition for the President of the National Congress and the President of the Supreme
Court of Justice to be candidates to the presidency of the Republic, in the constitutional period following the
one in which they were elected. In this case, it was considered that an article of a permanent nature had been
violated and the regulation declared unconstitutional was made under future effects, in accordance with the
Latin locution "ex nunc".
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issued by those who, despite the widespread rejection and especially the strong and
valid constitutional basis against, now want to profit treacherously, claiming concepts
such as legal certainty. As an example of the generalized repudiation of the creation
of ZEDEs, the Honduran Council of Private Enterprise or COHEP3, raised its voice
of protest in public, at the time published in different media the communiqué entitled:
COHEP LEGAL ANALYSIS OF THE ZEDEs IN HONDURAS with the following
content:

I. Have the ZEDE been declared within the framework of legality?

I1. What do the reforms approved by the National Congress consist of?
II1. Questions to the ZEDE.

IV. Conclusions®

In said communiqué dated June 2, 2021, COHEP points out that despite the fact that
the Constitutional Chamber declared the ZEDESs constitutional by means of sentence
RI-0030-20 (which as will be seen below is questionable), it concludes that the
constitutional reforms that give legal birth to the ZEDEs and the Organic Law of the
ZEDEs had grounds of unconstitutionality in relation to territory and sovereignty. In
this sense, they question that although the Constitutional Chamber has declared them
to exist in accordance with the Constitution, they are norms that lack legitimacy since
they have not been approved through a broad consultation process with the Honduran
population and its different sectors (i.e., it is a matter of the Sovereign). On the other
hand, the Legislative Decree approved by the National Congress, by means of which
the "norms to regulate the fiscal and customs relations between the competent entities
of the State of Honduras and the ZEDEs" are approved, has reasons of
unconstitutionality, violating the principle of legality which is the cornerstone of the
Rule of Law and therefore Article 1 of the Constitution. With said communiqué

3 The Honduran Council of Private Enterprise or COHEP is a non-profit institution founded in 1967 with the
objective of providing the most appropriate macroeconomic, legal and institutional conditions to promote
wealth creation and socioeconomic development in Honduras, based on the system of free enterprise and social
responsibility. Its objectives are to encourage, unify, concretize and promote the joint actions of the national
private initiative, oriented towards business integration, representing the general interests of free enterprise in
Honduras in contribution to the integral development of the country. It is the business organization with the
highest degree of representativeness in our country; it brings together 70 organizations representing all
productive sectors. COHEP calls itself the technical-political arm of the Honduran business sector. As a
philosophical principle, it sustains that private initiative through investment, employment and wealth
generation, is the basic pillar of the economic development of our country, and is an important support of the
democratic system. (Obtained from the institution's website on the Internet).

39 See https://cohep.org/wp-content/uploads/2021/06/ANALISIS-JURIDICO-DE-LAS-ZEDE-EN-
HONDURAS-FINAL.pdf and https://cohep.org/wp-content/ uploads/2021/06/Certificacion-analisis-zede.pdf
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COHEP, warns that the ZEDEs lack constitutional legitimacy, among other reasons
for the following:

"3) The ZEDESs are an imposition of a new State within the State of Honduras,
by providing attributions to these ZEDEs that differentiate them from the
Honduran State, by having a differentiated territory, a population that must
be registered within this territory and a power different from that of the
Honduran State. 4) Establishing that the ZEDEs have the consideration of
fiscal and customs extraterritoriality will generate a fiscal deficit to public
finances and local governments, so this is an issue that may compromise the
agreements signed with multilateral financing bodies to which the State of
Honduras has committed. 5) It is of our consideration that the CAMP has
acted outside the law, authorizing the approval of the creation of the ZEDE
outside the provisions of the Constitution of the Republic and the Organic Law
of the ZEDE, since the creation of the ZEDE regardless of the population
density is the National Congress of the Republic, This entails a risk to the
investments developed in the ZEDE, as well as a risk for the State of Honduras
to face legal actions demanding the payment of indemnifications for damages
and damages caused to national and foreign investors. Therefore, we conclude
that the way in which the ZEDE have been authorized are high risk
investments. 6) The actions of the members of the CAMP, who have authorized
the creation of the ZEDE, are vitiated by nullity and are subject to civil,
administrative and criminal liability, and it can be concluded that since the
ZEDE have not been approved by the National Congress, we are facing a
criminal type of administrative prevarication and abuse of authority and
breach of duties and functions of public officials. 7) Economic and social
development through job creation cannot be subject to regulations that are
contrary to the rule of law, being doctrinal principles of COHEP: To watch
over the functioning of a democratic, representative and subsidiary State at
the service of man and not man, at the service of the State, as well as to watch
over the development of free initiative protected by the rights granted by the
Constitution and the laws, The generation of wealth that ensures the creation
of jobs, income and legitimate profits to whoever assumes the entrepreneurial
risk and to the State, taxes for its fair and equitable distribution to those really
in need in society. 8) Finally, we conclude that the ZEDE as a model of
development and investment in the country has been denaturalized from every
point of view, generating at this moment too many risks to investors and the
State of Honduras due to the lack of transparency and the way they have been
authorized. Likewise, this economic and social development model must be
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widely consulted with the different sectors of the Honduran society in order to
have legitimacy".

Similarly, the Association for a More Just Society or ASJ*, on July 7, 2021, also
disclosed through the press media the communication entitled: "THE ZEDES
VIOLATE THE CONSTITUTION OF THE REPUBLIC AND GENERATE
UNEQUAL CONDITIONS OF CITIZEN SECURITY",*! in which they denounce
that the constitutional reforms to Articles 294, 303 and 329 and the regulations that
develop them to create the Employment and Economic Development Zones (ZEDE),
violate the Constitution of the Republic and that such situation allows for the
following analysis:

"l. Sovereignty and form of government. "Sovereignty corresponds to the
people from whom emanate all the powers of the State, which are exercised by
representation. ...", as established in the first paragraph of Article 2 of the
Constitution of the Republic, complemented by the first paragraph of Article
4 which states "The form of government is republican, democratic and
representative. It is exercised by three powers, Legislative, Executive and
Judicial, complementary and independent without relations of subordination.
...""In this sense, sovereignty is the dominion of a State over its entire territory
and it is thus that the constituent power only originally established
representative democracy in three powers as a form of delegation to exercise
power, and in accordance with the original wording of Article 294 of the
Constitution of the Republic, the departmental and municipal regime was
established as the territorial demarcation of the State of Honduras for the
decentralization of the exercise of local power, delimiting the autonomy of the
municipalities in Article 298 of the Constitution of the Republic, expressing
specifically that the municipal corporations in the exercise of their functions
will be independent of the powers of the State but never contrary to the law
and responding before the courts of justice for the abuses they commit,
specifying their administrative and financial functional autonomy, but
reaffirming that the State is only one and that the work of the powers of the
State are independent, but exercising their actions in the municipalities that
are part of the State of Honduras, Under these circumstances, the constituent
did not establish any other original form of functional and administrative
decentralization of power in the Honduran territory and therefore the

40 The Association for a More Just Society (ASJ) is a non-profit, governmental organization.
41 See https://asjhonduras.com/webhn/wp-content/uploads/2021/07/Analisis-Juridico-ZEDES_-ASJ.pdf
(Retrieved from The Internet).
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establishment of courts with exclusive jurisdiction in these areas is totally
inappropriate, which is why the constitutional reform to Articles 294, 303 and
329 of the Constitution of the Republic violate the postulates corresponding
to sovereignty and the form of government.

2. Principle of equality. Article 60 of the Constitution of the Republic
establishes: "All men are born free and equal in rights. In Honduras there are
no privileged classes. All Hondurans are equal before the law. All
discrimination on grounds of sex, race, class and any other harmful to human
dignity shall be declared punishable. The law shall establish the offenses and
penalties for the violator of this precept.” Equality in the treatment of persons
is the fundamental principle of Law, which is closely linked to the principle of
justice. Social, economic, legal, educational, health, labor and cultural
benefits, among others, cannot become privileges or monopolies that create
advantages for some to the detriment of others. The constitutional reforms to
articles 294, 303 and 329 of the Constitution of the Republic violate this
postulate since it generates an unequal regime with application of a different
justice and a different administrative regime that even reaches to general
freedom of movement to the rest of the inhabitants of the Republic of
Honduras.

3. Principle of due process. The first paragraph of Article 90 of the
Constitution of the Republic establishes that "No one may be tried except by
a competent judge or court with the formalities, rights and guarantees
established by law ...". ...", this constitutional precept refers to the set of
essential formalities that must be observed in any legal proceeding, to ensure
or defend the rights and freedoms of every person, it is also known as the
"right to due process of law". Articles 14, 15 and 18 of the Organic Law of the
Employment and Economic Development Zones (ZEDE) establish that the
courts will be autonomous and independent with exclusive jurisdiction in all
instances on matters not subject to mandatory arbitration and will operate
under the common law tradition, or others in accordance with Article 329 of
the Constitution of the Republic and making reference that the jurisdictional
organs of the ZEDE must rule in equity or in law as defined when they are
created and that criminal trials may be decided by juries. Likewise, the rulings
in a particular case will create a precedent of general mandatory observance
and the rulings of foreign nations may be cited as precedents. The above
contravenes the provisions of the principle of Due Process of Law because the
courts are not autonomous, they depend on the Judicial Power, by
constitutional principle we depend on a tradition of European continental law
of Roman-Germanic origin (written law, i.e. we must enact the law to make it
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mandatory) contrary to common law and even less to rule on the basis of
equity through a jury by the same tradition of our system in the ordinary
jurisdiction that only allows judgments based on law not equity, Finally,
arbitration cannot under any circumstances be imposed or be mandatory, it
has always been voluntary, that is to say, agreed by the parties, in accordance
with the Conciliation and Arbitration Law, , because arbitration and its costs
must be paid by both parties and therefore must be agreed by agreement or
arbitration clause but never reverse the principles and declare it mandatory,
a principle that contravenes the constitutional gratuity of justice and the
provisions of Article 110 of the Constitution regarding the discretionary power
of natural persons to terminate their civil matters by settlement or arbitration.
4. Independence of the Judiciary. Article 303 of the Constitution establishes
in the first part of its first paragraph "The power to impart justice emanates
from the people and is imparted free of charge in the name of the State, by
independent magistrates and judges, subject only to the Constitution and the
laws..." and in accordance with Article 313 of the Constitution of the Republic,
the Supreme Court of Justice has the power to direct the Judicial Power in the
power to impart justice. These attributions expressly manifest the autonomy
and independence of the Supreme Court of Justice in the conduction of the
Judicial Branch and in the selection of its judges and magistrates. It is for this
reason that this independence is violated with the reforms to Article 329 of the
Constitution of the Republic, since it is established in its last paragraph that
"... The judges of the zones subject to special jurisdiction will be proposed by
the special zones to the Council of the Judiciary who will appoint them after
a competition from a list proposed by a special commission integrated in the
manner indicated by the Organic Law of these regimes..."
interference in the jurisdiction of the Supreme Court."This is a clear

is a clear

interference in a power of the State and this interference is reflected in articles
14 and 14 of the Organic Law of the Zones of Employment and Economic
Development (ZEDE) and to conclude this violation, this organic ordinance
in its article 16 establishes that the Zones of Employment and Economic
Development (ZEDE) will have a Court for the protection of individual rights,
which will protect the persons who are in a ZEDE against violations of
fundamental rights and its composition will be made up of as many persons
as the Committee for the adoption of best practices decides, ignoring the
Judicial Power in the creation of this court and in clear violation of the
provisions of the Law on Constitutional Justice in matters of instances for the
protection of constitutional rights.
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5. Autonomy of the Public Prosecutor's Office. Article 232 of the
Constitution of the Republic establishes in the relevant part of its first
paragraph that "The Public Prosecutor's Office is the specialized professional
body responsible for the representation, defense and protection of the interests
of society, functionally independent of the powers of the State and free from
all political and sectarian interference. ... The Public Prosecutor's Office is
responsible for the informal exercise of public criminal action. ...". This
precept refers to the constitutional rank of the Public Prosecutor's Olffice in
terms of the power to represent the general interests of the entire Honduran
society without exception in the informal exercise of the public criminal
action. This situation harms the powers of the Public Prosecutor's Office when
Article 22 of the Organic Law of the Employment and Economic Development
Zones (ZEDE) states that the ZEDE must, as an imperative, establish their
own crime investigation, intelligence and criminal prosecution bodies.

6. Principle of unity of action of the National Police throughout the territory.
The National Police is a permanent professional institution of the State,
apolitical in the partisan sense of a purely civilian nature, responsible for the
preservation of public order, prevention, control and combat of crime, which
will be governed by special legislation. It is part of what is established in
Article 293 of the Constitution of the Republic, where it is clearly stated that
it is the institution of the State destined to fulfill its purposes throughout the
national territory without exception, which establishes its scope of action in a
special legislation and Article 32 of the Organic Law of the Secretariat of State
in the Office of Security and the National Police, establishes among the
attributions of the police force among others "... 2. To safeguard the life,
property, rights and liberties of persons within the national territory, 3. To
maintain and promote internal public order; ... The police function can only
be performed by active members of the National Police of Honduras".
Consequently, both what is established in the constitutional text and the
secondary norm enters into clear controversy with what is established in
Article 22 of the Organic Law of the Employment and Economic Development
Zones (ZEDE) when it states that the ZEDE "... must establish their own
internal security bodies with exclusive competence in the zone, including their
own police, crime investigation bodies, intelligence, criminal prosecution and
penitentiary system, as well as the linkage with the country's security
strategy."This situation makes it impossible for this norm to coexist since it is
in clear controversy with the provisions of the Constitution of the Republic
and the Organic Law of the Secretariat of State in the Office of Security and
the National Police.
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7. Violation of the principle of hierarchy of legal norms. According to this
fundamental principle in every constitutional state of law, the essence of the
hierarchy of norms consists in making the validity of some legal norms depend
on other legal norms, so that a norm is hierarchically superior to another
when the validity of the latter depends on the former, so that the inferior norm
must abide by the superior one. The idea of normative hierarchy is present in
the legal thought of Hans Kelsen (1881-1973), for whom the decisive element
determining the existence of law is also its validity. For Kelsen the legal
system is organized as a stepped pyramid in which each normative rank
occupies a step, so that the rule of the next step underlies the validity, the
existence, of the rule of the previous step. In this Kelsenian normative
hierarchy, the top of the pyramid is occupied by the Constitution; after it, on
a second step, are the general norms, in which Kelsen includes the laws; on a
third step are the regulations, and so on in descending order. The superiority
of the Constitution over any other legal rule prevails and is based on a
material criterion, since it contains the fundamental principles of coexistence
(material super-legality) and therefore is endowed with formal defense
mechanisms (formal super-legality). It establishes a superiority of the written
rule over custom and the general principles of law, without prejudice to the
informing character of the legal system of the latter. This logical order is
broken with the provisions of Articles 8 and 41 of the Organic Law of the
Employment and Economic Development Zones (ZEDE) by stating that the
hierarchy of norms in these zones is totally contrary to the provisions of the
Constitution of the Republic and the laws of a general nature, disapplying the
Constitution of the Republic in these zones and the international treaties
signed by Honduras by stating "....in what is applicable to them,", that is to
say that in these areas the normative hierarchy is inverted, since it goes from
the particular to the general in what is applicable to them, giving priority to
the laws that govern in the ZEDE over the Constitution or laws of general
character, contrary to the Kelsenian doctrine that inspires our constitution.
This situation is in clear violation of the Constitution of the Republic.

8. Violation of the principle of free self-determination of peoples and non-
intervention. ILO Convention 169 on indigenous and tribal peoples has two
basic postulates: the right of indigenous peoples to maintain and strengthen
their own cultures, ways of life and institutions, and their right to participate
effectively in the decisions that affect them. These premises constitute the basis
on which the provisions of the Convention must be interpreted. The
Convention also guarantees the right of indigenous and tribal peoples to
decide their own priorities for the process of development as it affects their
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lives, beliefs, institutions and spiritual well-being and the lands they occupy
or otherwise use, and to control, as far as possible, their own economic, social
and cultural development. The provisions of this agreement expressly collide
with the provisions of the amendment to Article 329 of the Constitution of the
Republic, which establishes that an approval plebiscite will not be necessary
for the creation of Employment and Economic Development Zones (ZEDE) in
areas with low population density. Likewise, it collides with the provisions of
Articles 25 and 26 of the Organic Law of the Employment and Economic
Development Zones (ZEDE) by making reference to the fact that the ZEDE
will administer on behalf of the State of Honduras the ownership of the land,
ceding powers that by law are held by other state institutions, promoting the
right to expropriation outside the constitutional parameters, to the detriment
of the constitutional right to private property. For these reasons, ILO
Convention 169 is clearly violated in the constitutional reform made to Article
329 and Articles 25 and 26 of the Organic Law of the Employment and
Economic Development Zones (ZEDE).

9. Reform of irreformable or stony articles. By reforming Articles 294, 303
and 329 of the Constitution of the Republic, constitutional norms referring to
the division of the national territory and the form of government established
in Article 374 of the Constitution of the Republic were violated, which cannot
be reformed in any case. The National Congress, as a power derived from the
Constituent Power, has the power to reform the Constitution, but in
accordance with the provisions of Article 373 of the Constitution of the
Republic, but with the limitation of the aforementioned Article 374.

10. Harmony of constitutional norms. As has already been established by
countless constitutional law scholars, a rule of the constitution should not be
interpreted in isolation; the constitution constitutes a unit. Constitutional
norms cannot be in a relationship of reciprocal tension, they must necessarily
be harmonized or put in concordance with each other, in such a way that there
cannot be constitutional reforms that are not in harmony with what was
established by the original constituent power in relation to articles 373 and
374 of the Constitution of the Republic.

11. Repeal of the constitutional reforms and the Organic Law of the
Employment and Economic Development Zones (ZEDE). The National
Congress should proceed to the immediate repeal of the constitutional reforms
made to Articles 294, 303 and 329 of the Constitution of the Republic, as well
as the Organic Law of the Employment and Economic Development Zones
(ZEDE) for the reasons set forth in this legal analysis. Likewise, it should
proceed to structure adequate mechanisms for the generation of employment

Are Zede’s Unconstitutional? Carlos Fortin

137



Journal of Special Jurisdictions

and development in search of adequate administrative simplification to
promote an appropriate business climate and investment stimulus where we
all reach better levels of coexistence and citizen security, strengthening the
mechanisms to fight against corruption and impunity that damage the Rule of
Law and promote transparent practices that guarantee the permanent
accountability of all employees and officials of the State".

Adding to these positions directed against the ZEDEs is the National Anticorruption
Council or CNA, who in June 2021 published and circulated through all media a
document entitled: "Analysis on legal and economic aspects surrounding the
Employment and Economic Development Zones (ZEDE)."*2. The ANC in its

4 See https://www.cna.hn/wp-content/uploads/2021/10/Informe-Los-pecados-capitales-de-las-ZEDE.pdf

(Retrieved from the Internet). This document is 90 pages long and includes the following bibliography:
American Psychological Association (2020). Publication manual of the American Psychological Association
(7th ed.). https://doi.org/10.1037/0000165000/ Anonymous. (January 24, 2013). Honduras: model cities
approved in the National Congress. La Pren- sa.https://www.laprensa.hn/honduras/tegucigalpa/331319-
98/honduras-aprue- banciudades-modelo-en-el-congreso-nacional Anonymous. (May 24, 2021). Sectors raise
their voices against ZEDE in Honduras. Proceso Digital. https://pro- ceso.hn/sectores-alzan-la-voz-contra-las-
zedes-en-honduras/ An6nimo. (3 de ju- nio de 2021). Las ZEDE reeditan historia de concesiones bananeras en
Honduras, alerta socidlogo. Proceso Digital. https://proceso.hn/las-zede-reeditanhistoria- de-concesiones-
bananeras-en-honduras-alerta-sociologo/ Anonymous. (June 14, 2021). Ex-President Lobo Sosa dice que "de la
lengua" sacaran a quienes bus- quen protegerse en las ZEDE. Proceso Digital. https://proceso.hn/ expresidente-
lobo-sosa-dice-que-de-la-lengua-sacaran-a-quienes-busquen-protegerseen-zede/ Anonymous. (June 22, 2021).
Las ZEDE no generian ni 15 mil empleos en Honduras, segun el Fosdeh. Proceso Digital. https://proceso.hn/las-
zedes-no-ge- nerarianni-15-mil-empleos-en-honduras-segun-el-fosdeh/ Bravo, E. (S. f). 250 textual
connectors. Travesias filosoficas. http://www.iesseneca.net/iesseneca/ IMG/pdf/Cononectores_textuales.pdf
Canal CNGoTv. (June 21, 2021). Ebal Diaz says he will fight for the creation of ZEDE in Francisco Morazan.
[Video file]. Youtube. https://www.youtube.com/ watch?v=B50tAzl7xFw info@cna.hn www.cna.hn
cnahnoficial cnahonduras cnahonduras Consejo Na- cional Anticorrupcion 89 Los pecados capitales de las
ZEDE Constitucion Po- litica de la Republica de Honduras, Published in La Gaceta No. 23,612 of January 20,
1982. National Congress of Honduras (Accessed June 2021). Official website. http://www.congresonacional.hn/
Geglia, B. (October 12, 2020). This is what I learned about secrecy as a foreigner investigating ZEDE's in
Honduras. Contra Corriente. https://contracorriente. red/2020/10/12/ esto-es-lo-lo-que-aprendi- sobre-
secretividad-as-extranjerainvestigando-las- zede-en-honduras/ Escobedo, 1. (March 18, 2021). Honduras:
sovereignty in exchange for economic development? DW. https://www.dw.com/es/honduras-
soberan%C3%ADa-a-cambio-dedesarrollo-con%C3%B3mico/a-56916122 M. A. (June 22, 2021). Pepe Lobo:
"Yo sancioné la ley de las ZEDE y se hablaba de referéndum y plebiscito". La Tribuna. https://www.latribuna.
hn/2021/06/22/pepepe-loboyo-sancione-ley-de-zede-and-there-was-talk-of-referendum-and-plebiscite/

Medina, M. (May 17,2021). Nasralla sobre las ZEDE en Honduras: Ebal Diaz "es un vende Patria"; "a Salvador
le falta hombria", responde el funcionario. Tu Nota. https://www.tunota.com/nasralla-sobre-las- zede-en-
honduras-ebal-diaz-es-un-vendepatria-a-salvador-le-falta-hombria- ~ responde-el-funcionario  Law  on
Constitutional Justice, Supreme Court of Justice, Republic of Honduras, C. A. 2019. Ley Marco del Sector de
Telecomu- nicaciones Decreto 185-95 Del 5 de diciembre de 1995 y Actualizacion de la Ley Marco del Sector
de Telecomunicaciones Decreto 118-97 del 25 de octubre de 1997. 90 National Anticorruption Council
info@cna.hn www.cna.hn cnahnoficial cnahonduras cnahonduras Los pecados capitales de las ZEDE Special
Regulation of Organization and Functioning of the General Directorate of Public Prosecutions, Agreement
FRG-011-2016, published in the Official Gazette La Gaceta n.° 34,028 May 19, 2016. Appeal of
Unconstitutionality number SCO 0030-2014, in order to declare the unconstitutionality of Decree number 236-
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extensive analysis denounces the unconstitutionality of the ZEDEs and at the end
summarizes its findings in the following conclusions:

"CONCLUSIONS.

a. Despite the fact that the Constitution of Honduras needs to be updated, for
the case of the ZEDEs the normative content did not operate on
constitutional rigidity, but rather this project is the result of
authoritarianism and totalitarianism of the people who integrate the powers
of the State.

b. The functional and administrative autonomy; the supplanting of non-
delegable functions of the powers of the State; the detachment of the
ordinary jurisdiction; the implementation of a foreign justice system -
unknown to the majority- that will be managed by outsiders; the
manipulation of the transparency policy, the control of police and
investigation bodies, as well as of the radio electric spectrum; added to the
fact that within the ZEDE, the application of the Penal Code in force and
the provisions on extradition are merely transitory, until their governance
bodies determine how to regulate such aspects, constitutes a clear
panorama of having created the most solid refuge for "white collar
criminals" who choose to shelter under the legislation and autonomous
systems that prevail within the ZEDE.

c. Specifically, with respect to the prevention and fight against corruption, it
is evident that in order to generate impunity for those who have been
involved in acts of corruption, they will use these geographic zones to take
refuge and prevent national or foreign justice from proceeding against
them; at the same time, it is identified that due to the principles of res
judicata many of those involved in corruption will be prosecuted under the
courts and tribunals that will operate within the ZEDE and such resolutions
will be used as exceptions due to res judicata.

d. All this occurred within the framework of manifest violations to the
Constitution, where the deputies who approved the constitutional reforms
and the Organic Law of the ZEDE, exceeded their functions, taking on the
powers of the constituent to reform articles that deal with the form of
government and the territory. It is worth mentioning that such legal

2012, ratified by Decree number 9-2013 and against Decree number 120-2013, issued by the National Congress
of the Republic of Honduras. Ministry of Finance (Sefin). (Accessed May/June 2021). Official website.
https://www.sefin.gob.hn/ Wallace, A. (November 23, 2017). What are the ZEDEs, the controversial territories
with which Honduras wants to become the Hong Kong of Latin America that mark the elections in the Central
American country. BBC News Mundo. https://www.bbc.com/ mundo/noticias-america-latina-4203085
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aberrations were disguised with the rhetoric of a speech and a promise that
the government has not been able to fulfill in more than a decade, so that
now, the territory is offered in advance in exchange for supposed
projections of employment generation and the fact that a whole system of
state separation has been established, having ceded sovereignty.

e. For the most part, the content of the disastrous Legislative Decree No. 120-
2013, does not contemplate provisions aimed at determining methods,
mechanisms or regulations focused on generating economic development
in Honduras, the legislators in a premeditated manner, used artifices to
simulate the construction of a perimeter wall constituted in a law, which
mainly aims to have laid the legal foundations for the creation of mini
States within Honduras, adjusted to the interests of its promoters under an
act of treason to the Constitution and the homeland.

f. The ZEDE Law admits an expropriation model that prioritizes the interests
of those who invest in these zones, over the Hondurans who inhabit and
own the territories, in order to achieve the undetermined expansion of the
project. Even worse is the case of the low population density territory of
the municipalities located in the departments adjacent to the Gulf of
Fonseca and the Caribbean Sea, which are already declared by default
within the ZEDE regime. It is a matter of time for the loss of such territory.

g. Not being enough with the provisions of Decree No. 130-2012 (ZEDE
Law), on June 15, 2021, was published in the Official Gazette La Gaceta,
the Legislative Decree No. 32-2021 which established provisions in the
ZEDE Law.No. 32-2021, which established provisions on tax and customs
matters for these special zones, was published in the Official Gazette La
Gaceta. Also, in the fifth article of said decree, the Executive Branch is
authorized to enter into legal and tax stability contracts with the
Employment and Economic Development Zones operating in the country
to ensure such commitments when they extend for more than one term of
government. In other words, an attempt is made to consolidate the
obligation of the State of Honduras to guarantee the subsistence of the
ZEDE, even when there is a change of political regime in the country; these
efforts to shield the unconsulted projects of special zones, are also protected
by Article 45 of the Organic Law of these zones, which states that even
with the repeal of such instrument, what is subscribed in the contracts or
agreements mentioned in the previous paragraph must be respected.

h. The amendments to the Constitution that gave rise to the ZEDE law have
greater scope in terms of autonomy and independence than the RED, i.e.,
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the ZEDE transgress to a greater extent the values, principles and essence
of the Constitution.

i. The acts of corruption surrounding these zones are far from over, since their
expansive materialization is still pending, which will gradually subtract the
sovereignty of the Honduran State, to become extensive tax havens.

j. With the commission of acts such as the modifications made to the
Constitution of the Republic, the approval of the ZEDE and the dismissal
of magistrates of the Constitutional Chamber, the categorical manner in
which the powers of the State can act in conspiracy to guarantee
mechanisms to satisfy the needs to maintain the status quo, even after their
participation as public servants, was evidenced.

k. With the above analysis, it is feasible to consider that the ZEDE will
originate inequality and could increase the migration of people. When high-
tech companies that require skilled labor are installed in these zones, access
to employment could be affected by part of the population living in these
regions, since by not meeting the requirements to work in these companies,
some residents and people neighboring the ZEDE territory would have to
emigrate to settle in other areas of the country where they can have access
to new job opportunities; as a result, inequality gaps between the population
will increase.

. The ZEDE do not constitute a component of economic evolution for the
country, since in principle their constitution, operation and impact are
considered within a reduced fragment of territory, so that if the model of
these zones is followed up as expressed in the fallacious speeches of their
promoters, it should be abruptly expanded by large territorial extensions; a
situation that consequently translates into an excessive cession of national
territory to the hands of foreign investment.

m. Finally, the ANC makes an international call to recognize the mechanisms
of authoritarian governments of the ZEDE as refuges for drug traffickers,
money launderers and areas where all kinds of acts of corruption can be
carried out without the vigilance that the civil society currently undertakes,
and above all without due state control".

There are other documents and public manifestations of organizations and individuals
that demonstrate that from the beginning, every investor was warned of the risk of
creating ZEDEs, in this sense it is worth remembering that no one can benefit from
their own acts that are knowingly, illegal; and what is more, in this case
unconstitutional and unquestionably illegitimate. In this sense, there were several
municipal corporations that through open town meetings, held in accordance with the
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Law of Municipalities, declared in their own districts, "free of ZEDEs", making clear
their rejection of this type of investment.** Other documents are cited in which

sufficient reasons are given to establish that investing in ZEDEs was of high risk due
to their unconstitutionality:*

Alexander, E. (2015). Judicial independence in Honduras? Taking
stock of the situation and main challenges. Friedrich Ebert Stiftung
Foundation.

Alford-Jones, K., Carasik, L. and Spring, K. (August 25, 2017). Letter
to Mark Lopes and Alex Severens. Concerns about HO-L1191: Support
to the Creation of Employment and Economic Development Zones
(ZEDES). http://www.ciel.org/wp-
content/uploads/2017/11/Memo_Concern_
idb_Honduran zede Project.pdf
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Thus, what is referred by the amicus curiae is unfounded, since it is evident that the
defense of constitutionality of Article 34 of Legislative Decree No. 120-2013 is based
on an absolutely spurious constitutional text, which directly and unquestionably
violates the content of Article 374 of the Constitution with respect to committing parts
of the national territory to economic powers or powers of any kind, constituting them
as public authorities and empowering them to establish legislation, tax regimes,
education, etc. within the scope of such areas. All these manifestations of power, in
the hands of foreigners and even nationals, constituted as authorities born outside the
imperium of our Constitution, are a denial of the powers that only the sovereign,
original or constituent power can grant. Therefore, the content of the articles of the
Constitution, reformed by Legislative Decrees 236-2012 and 9-2013 are null and
void, because its content or object of reform is impossible to be the result of a
constituted power, whether of a Legislative, Judicial or Executive nature. Regarding
the case under study, the Supreme Court of Justice makes clear the difference between
the normal delegation of power made by the Constituent in the constituted powers,
which is also a result of the normal democratic exercise by representation, and what
has occurred in the case of the creation of the employment and economic development
zones, because here what has operated is a supplanting of the sovereign power by
those who were authorities in office.

6.4. Judicial provisions that guarantee legal certainty and the protection of the
interests of natural and legal persons that have been granted ZEDEs.

With all of the above, it is evident that from the beginning there has been an
atmosphere contrary to the initiative to create autonomous zones (RED or ZEDE) that
violate popular sovereignty because they violate two substantial matters or primordial
elements of any State, such as the territory and the form of government. Since 2010,
different authorities, contrary to the provisions of our Constitution, have promoted
economic development models that can be compared to neocolonial models now
known as extractivist enclaves. Also, so far it has been emphasized that all regulations
related to the establishment of the Employment and Economic Development Zones
or ZEDEs are unconstitutional in origin and are null and void retroactively, that is,
with ex tunc effects. However, this high court of justice is aware that there are at least
three investments in the country (Prospera, Morazan and Orquidea)® that in spite of
everything must be protected in their rights and legitimate interests, that is, legal
security that guarantees their investments and their contributions to the national
economy. Of course, as long as they have been constituted without altering or

% For the record, as previously expressed, no company or commercial enterprise was declared as ZEDE by the
National Congress of Honduras.
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contravening the legal order already established prior to the regulation that is declared
unconstitutional in origin and that their initial capital as business or business are also
lawful. Likewise, their settlement and origin do not affect the rights of third parties,
especially if they are tribal or indigenous communities, or do not affect the
environment and other fundamental rights. By virtue of which, it is important to
expressly and directly establish that the nullity of the regulations that create the
ZEDEs, leaves in the case of such corporations or commercial companies, the legal
regulatory framework that is general to all investments, corporations and commercial
companies subsisting, leaving all of them under its legal protection. Therefore, the
fact that the unconstitutionality is declared with ex tunc effects does not mean that the
companies and commercial enterprises that pretended to be ZEDEs fall into a legal
void, but rather that their incorporation and operation is understood to be included in
the normal or regular regulations that currently and previously govern commercial,
tariff, tax, financial, etc. matters.

6.5. Some other grounds and arguments that support the unconstitutionality of
the Legislative Decrees of constitutional reform, numbers 236-2012 and 9-2013
and of the Organic Law of the Employment and Economic Development Zones
(ZEDE) enacted by Legislative Decree No. 120-2013.

To complement everything so far stated by this judgment, it should be noted that it is
possible to dictate the unconstitutionality of articles contained in the Constitution of
the Republic. What seems a contradiction is not, if it is considered that there is a
sovereign hierarchy of the Constituent Power over the constituted powers, so that the
latter are forbidden the points or elements that are unavailable by express and clear
disposition of the Sovereign. Therefore, in these cases (article 374) the original text
of the Constitution and its meaning is intangible and therefore unalterable. It is an
unavoidable obligation to always restore the original text in the face of any reform or
act that seeks to change it. In the case at hand, Articles 294, 303 and 329 reformed
through the ratification of Legislative Decree No. 236-2012 with the enactment of
Legislative Decree No. 9-2013, violate the sovereign will of the Constituent and
therefore must be expelled from the Constitution of the Republic, in order to preserve
its original meaning. We begin with Article 329 of the Constitution, which in its
amended version and contrary to the provisions of Article 374 already mentioned
many times, provides:

"Article 329. The State promotes economic and social development, which
must be subject to strategic planning. The law regulates the planning system
and process with the participation of the powers of the State and the duly
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represented political, economic and social organizations. To carry out the
function of promoting economic and social development and complement the
actions of the other agents of this development, the State, with a medium and
long term vision, must design, in concert with the Honduran society, a
planning containing the precise objectives and the means and mechanisms to
achieve them. The medium and long term development plans must include
strategic policies and programs that guarantee the continuity of their
execution from their conception and approval to their conclusion. The nation's
plan, the comprehensive development plans and the programs incorporated
therein are mandatory for successive governments. EMPLOYMENT AND
DEVELOPMENT ZONES ECONOMIC. The State may establish zones of the
country subject to special regimes, which have legal personality, are subject
to a special tax regime, may contract obligations as long as they do not require
the guarantee or joint and several guarantee of the State, enter into contracts
until the fulfillment of their objectives in time and during several governments
and enjoy functional and administrative autonomy which must include the
functions, faculties and obligations that the Constitution and the laws confer
to the municipalities. The creation of an area subject to a special regime is an
exclusive attribution of the National Congress, by qualified majority, after a
plebiscite approved by (2/3) two thirds, in accordance with the provisions of
Article 5 of the Constitution. This requirement is not necessary for special
regimes created in areas with low population density. Low population density
zones are understood as those where the number of permanent inhabitants per
square kilometer is lower than the average for rural zones calculated by the
National Institute of Statistics (INE), which must issue the corresponding
opinion. The National Congress, when approving the creation of zones subject
to special regimes, must guarantee that the sentence issued by the
International Court of Justice of the Hague on September 11, 1992 and the
provisions of articles 10, 11, 12, 13, 15 and 19 of the Constitution of the
Republic regarding the territory are respected. These zones are subject to
national legislation in all matters related to sovereignty, application of justice,
national defense, foreign relations, electoral matters, issuance of identity
documents and passports. The Gulf of Fonseca must be subject to a special
regime in accordance with International Law, as established in Article 10 of
the Constitution and the present article; the Honduran coasts of the Gulf and
the Caribbean Sea are subject to the same constitutional provisions. For the
creation and operation of these zones, the National Congress must approve an
Organic Law, which can only be modified, reformed, interpreted or repealed
by two thirds in favor of the members of the National Congress, it is also
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necessary to hold a referendum or plebiscite of the people who inhabit the
zone subject to the special regime when its population exceeds one hundred
thousand inhabitants. The Organic Law must expressly establish the
applicable regulations. The authorities of the zones subject to special regimes
have the obligation to adopt the best national and international practices to
guarantee the existence and permanence of the adequate social, economic and
legal environment to be competitive at an international level. For the solution
of conflicts within the zones of the country subject to special regimes, the
Judicial Power through the Council of the Judiciary must create courts with
exclusive and autonomous jurisdiction over them. The judges of the zones
subject to special jurisdiction shall be proposed by the special zones to the
Council of the Judiciary who shall appoint them after a competition from a
list proposed by a special commission composed in the manner indicated by
the Organic Law of these regimes. The law may establish the submission to
compulsory arbitration for the solution of conflicts of natural or juridical
persons living within the areas included in these regimes for certain matters.
The Courts of the areas subject to a special legal regime may adopt legal
systems or traditions from other parts of the world as long as they guarantee
the same or better constitutional principles for the protection of human rights,
subject to the approval of the National Congress".

Likewise, the version, which maintains the original meaning established by the
Constituent, provides:

"Article 329. The State promotes the integral economic and social
development, which shall be subject to strategic planning. The law shall
regulate the planning system and process with the participation of the powers
of the State and the duly represented political, economic and social
organizations. In order to carry out the function of promoting economic and
social development and to complement the actions of the other agents of this
development, the State, with a medium and long term vision, shall design, in
concert with Honduran society, a plan containing the precise objectives and
the means and mechanisms to achieve them. The long and medium term
development plans shall include strategic policies and programs that
guarantee the continuity of their execution from their conception and approval
until their conclusion. The National Plan, the comprehensive development
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plans and the programs incorporated therein shall be mandatory for
146

successive governments.
As can be seen, the constitutional reform now accused of being unconstitutional and
contrary to the sovereign will of the people, consisted in adding to the country's
economic development plan, that which corresponds to the Employment and
Economic Development Zones, better known as ZEDEs. The Supreme Court of
Justice, by means of the present sentence declares that said reform is unconstitutional
in origin, due to the fact that said unconstitutional reform is only an appearance,
because in essence, the ZEDEs have the purpose of allowing that in our territory, self-
governed companies and enterprises with their own rules and authorities be installed
and operate. In such a way that they become pseudo-states apart from the Honduran
State. It is considered that, although the reformed text provides for the submission of
the ZEDEs to the sovereignty and rule of the Constitution and the laws of the Republic
of Honduras, all this is rendered useless insofar as it provides, in a manner not
expressly recognized, that such zones regulate themselves through their own
governmental and judicial bodies and apply their own rules and judicial systems. One
element of particular interest is the impact of the ZEDES on national sovereignty by
limiting the prerogative of the Supreme Court of Justice (Council of the Judiciary) to
freely appoint judges to judge and enforce judgments within the territory of the
ZEDEs, which must be subject to the list of candidates proposed by the authorities of
said zones.*’ On the other hand, empowering the owners of the ZEDEs to structure a
special jurisdiction with courts and tribunals created by themselves, who, in addition,
must apply their imposed rules, oriented to the purposes of such zones.*® Thus, the
jurisdictional power and, in particular, the punitive or sanctioning power of the
Honduran State is, by virtue of the criticized constitutional reform, transferred to the
control of the owners of the ZEDEs. Moreover, with respect to the application of
justice, the reform that is reproached as unconstitutional provides that the rules
governing such zones must be interpreted under the principle that the reformed text
handles, that is, the primacy of the principle of competitiveness, since this is the reason

46 Article 329 of the Constitution must be reinstated as amended by Legislative Decree No. 175-2004 published
in La Gaceta, Diario Oficial de la Republica de Honduras No.30,586 of January 3, 2005, ratified by Legislative
Decree No. 373-2005, published in La Gaceta, Diario Oficial de la Reptblica de Honduras No0.30,910 of January
24, 2006.

47 In this regard, the reform states: "The judges of the zones subject to special jurisdiction shall be proposed by
the special zones to the Council of the Judiciary, which shall appoint them after a competition from a list
proposed by a special commission composed in the manner established by the organic law of these regimes".
“8 In this regard, the reform states: "For the resolution of conflicts within the areas of the country subject to
special regimes, the Judicial Branch, through the Judiciary Council, must create courts with exclusive and
autonomous jurisdiction over them.
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and basis for the reform and creation of the ZEDEs.*® This subordinates the pro
persona principle set forth in Article 59 of the Constitution to the said principle of
competitiveness. It also contravenes the balance that should exist between capital and
labor in accordance with Article 135 of our Constitution. In fact, the reform is
questionable in the light of our Constitution, since what proposed by the deputies with
the creation of the ZEDES is that their authorities become obliged to adopt "the best
national and international practices", but not to guarantee, protect and respect the
fundamental or human rights of the inhabitants of such territories, but "fo guarantee
the existence and permanence of the adequate economic and legal social environment
to be competitive at an international level". As evidence of how pernicious is the
introduction of the ZEDES and how unconstitutional is the reform of Article 329 of
the Constitution under scrutiny, is that this reform raises to constitutional rank, the
abuse of forcing natural or legal persons living within the areas covered by these
regimes to compulsorily submit to arbitration for the settlement of disputes. And for
further evidence of unconstitutionality, the reform authorizes the adoption within the
ZEDE:s of legal systems foreign to ours, contradicting and leaving completely out of
place everything related to the submission of sovereignty, Constitution and Honduran
laws. In this regard, Honduras has all the necessary elements to respect, guarantee
and protect the human rights of its inhabitants, so it does not need illusory norms that
promise better conditions in this regard. *® On the other hand, when human rights
violations occur, the authorities that own the ZEDESs could not be held responsible for
them, but it will be Honduras that must respond before the international protection
systems. As can be seen then, in practice, the ZEDEs are not only a physical cession
of our territory, but also a cession of governmental, legislative and judicial control,
that is, it is a veiled form of ceding our territory.>! Therefore, the constitutional reform
of Article 329 directly violates the irreformable articles related to the form of
government and the national territory, since as such, it is understood that the
Honduran State is made up of three complementary powers that are not subordinate
to each other or to anyone else, except the sovereign power that resides in the people.
This reform even proposes foreign legal traditions that are not part of our
idiosyncrasy. Authorities that will impose in these territories special norms different

%9 In this regard, the reform states: "The authorities of the zones subject to special regimes have the obligation
to adopt the best national and international practices to guarantee the existence and permanence of the adequate
social, economic and legal environment to be competitive at the international level.

%0 In this regard, the reform states: "The courts in areas subject to a special legal regime may adopt legal systems
or traditions from other parts of the world provided that they guarantee the same or better constitutional
principles for the protection of human rights, subject to prior approval by the National Congress.

51 The territory is ours, only to the extent that it is subject to our public power (rules and authorities).
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52 over these

from the rest of the country, contravening the exercise of imperium
regions. If the Honduran authorities cannot enforce their laws and their own
Constitution; and, if their authorities do not have "power" in the territorial scope of
the ZEDEs, then there is no exercise of sovereignty, manifested through the concept
of representative democracy. In this sense, although the reform affirms it, it is not
possible to compare the municipal government of the municipalities to the
government of the ZEDEs. To begin with, the municipal government is born of the
popular will expressed in the ballot box, which is not possible in the territories of the
ZEDEs, because they are areas dominated and governed by the natural persons and
companies that invest capital. Thus, in the territories of the ZEDEs democracy is
eliminated as a factor of power, constituting an autonomous territory with respect to
the State of Honduras, which contradicts the State of Honduras as a concept; and a
way to deny the constitutional precept contained in Article 4, which mandates that the
form of government is democratic, republican and representative. It should also not
be overlooked that the municipal territory is not a negation of the principle of
territorial integrity or unity, as it is the case with the territory occupied by the ZEDEs,
where, when delving deeper into the principle of territorial integrity, it is imperative
to have it as a sine qua non condition of sovereignty. It is also relevant in relation to
the principle of self-determination of peoples. In addition to the application of justice,
another manifestation of sovereignty or imperium, characteristic of every State, is the
imposition and collection of taxes; but, this reformed article is the absolute and total
renunciation of such elementary characteristic. Therefore, this resignation to the
exercise of power, provided by the reform under scrutiny, is undoubtedly
unconstitutional because it contravenes a prerogative that is consubstantial to the State
power, which must be carried out in the only way that the Sovereign has provided.
Continuing with the examination of constitutionality, the reformed article 294 literally
provides:

"article 294. the national territory shall be divided into departments. their
creation and limits shall be decreed by the National Congress. The
departments shall be divided into autonomous municipalities administered by
corporations elected by the people, in accordance with the law. Without
prejudice to the provisions of the two preceding paragraphs, the National
Congress may create zones subject to special regimes in accordance with
article 329 of eta Constitution."

52 An expression that in this context is intended to indicate "public power or dominion." Including the very
exercise of sovereignty made manifest in the submission of persons to a Constitution, law and determined
authority.
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It turns out that the unconstitutionality of this article derives from the very one that
concerns the reformed article 329, since it refers directly to the article that was already
commented. The same happens with the unconstitutionally reformed article 303,
which literally provides:

"Article 303. The power to impart justice emanates from the people and is
imparted free of charge in the name of the State, by independent magistrates
and judges, subject only to the Constitution and the laws. The Judicial Branch
is composed of a Supreme Court of Justice, courts of appeals, courts of law,
courts with exclusive jurisdiction in areas of the country subject to special
regimes created by the Constitution of the Republic and other dependencies
established by law. In no trial may there be more than two instances; the judge
or magistrate who has exercised jurisdiction in one of them may not hear in
the other, nor in an extraordinary appeal in the same matter, without incurring

liability”.

It should be added that, although this article intends to establish that the judicial
authorities appointed to exercise jurisdiction in the ZEDEs belong to the Judicial
Power of Honduras, it should be noted that their membership is completely formal,
since the exercise of power by the Judiciary Council or the Supreme Court of Justice,
as previously established, is limited to the proposal made by the investors who own
the ZEDEs. Likewise, our legal system will be inapplicable in such territories, just as
our judicial systems or legal traditions will be inapplicable to foreigners implementing
the ZEDEs. For all the aforementioned reasons, the amendment to constitutional
articles 294, 303 and 329 contained in Legislative Decrees numbers 236-2012 and 9-
2013 is unconstitutional by origin. Consequently, the Organic Law of Employment
and Economic Development Zones (ZEDE), enacted by Legislative Decree No. 120-
2013, which was repealed by Legislative Decree No. 33-2022, is also unconstitutional
in origin, which in its preamble states:

"WHEREAS: The Constitution of Honduras, in force since 1982, established
that Honduras is a State of Law, free, sovereign and independent, whose form
of government is republican, democratic and representative. That the power
or sovereignty corresponds only to the people, which shall be exercised in a
representative manner and by the free decision of the Honduran people, by
three (3) powers: Executive, Legislative and Judicial throughout the national
territory. And, that no person, group or other nation may supplant popular
sovereignty, nor usurp the powers of the State.
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WHEREAS: The constituent power is configured as an original power,
creator of a new order, a previous power, which in the exercise of its sovereign
powers organizes and establishes the attributions, competences, powers,
scope and limits of the three powers of the State or constituted powers. These
(the constituted powers or powers of the State) which are a derived power, not
an original power, acting as a delegate of that (of the constituent power), is a
power subordinated to the constitutional legality (to the Constitution).
WHEREAS: The Constitution of the Republic imposes limits to the constituted
powers or powers of the State. These limits are called formal and material.
Formal limits are deduced from the establishment of the constitutional reform
process and the submission of ordinary or secondary laws to the Constitution
of the Republic, such as this Organic Law of the Employment and Economic
Development Zones (ZEDE), since the Constitution itself establishes the
formal or procedural requirements that the Legislative Power must comply
with or observe to be able to reform the Constitution of the Republic and to be
able to approve ordinary or secondary laws such as the Organic Law of the
Employment and Economic Development Zones (ZEDE). As well as the
material limits are observed when the constituent power establishes the
intangibility clauses or stony clauses, because they defend values, principles
and contents or specific subjects that the same constituent power decided to
protect, prohibiting the constituted power or powers of the State to reform or
modify them. Among these specific subjects or matters, which the constituent
configured as intangible or non-reformable articles are the form of
government and the national territory, established in article 374 of the
Constitution. This means that all those articles or precepts of the Constitution
that contain these protected subjects or matters are called intangible or non-
reformable articles, better known as stone articles. That all ordinary or
secondary laws, such as the Organic Law of the Employment and Economic
Development Zones (ZEDE) must be subject to the rule of the Constitution of
the Republic.

WHEREAS: That on June 12, 2013 the Legislative Power approved Organic
Law of the Employment and Economic Development Zones (ZEDE), through
DECREE No. 120-2013 published in the Official Gazette "La Gaceta" on
September 6, 2013, under number 33,222. Said Organic Law that develops the
conformation of the Employment and Economic Development Zones (ZEDE),
from a constitutional reform that created and configured them, was thereby
violated, altering, modifying and injuring the national territory, the
sovereignty and independence of the Republic, supplanting the popular
sovereignty and usurping the three (3) powers of the state through the
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configuration of exclusive institutions for private zones, private companies
and to grant privileges to a group of people to the detriment of all Hondurans,
creating this regime of ZEDE and institutions with functions, competences,
attributions and powers that constitutionally are proper or exclusive of the
Executive and Legislative powers. Also, altering and modifying in these zones
(ZEDE) the system of administration of justice, allowing it to be supplanted
by other judicial or jurisdictional systems of other countries. Power, which is
only proper and exclusive in Honduras of the Judiciary throughout the
national territory. In short, also altering, violating and seriously modifying
our form of government.

CONSIDERING: That the constituent established as stony or unreformable
these specific issues of the form of government and the national territory,
among others, with the objective that the authorities respect, protect and
defend these issues, the form of government and the national territory, in the
face of situations such as these, that is to say, of these Zones of Employment
and Economic Development (ZEDE), of an invasion, of ceding, selling or
giving away the national territory or, of altering, or supplanting with any other
name, or figure, the form of government that is established in Articles 1, 2 and
4 among other articles of the Constitution of the Republic, as to which the
power, which is the sovereign Honduran people, shall be exercised throughout
the national territory by the three (3) established powers of the State.
WHEREAS: That the Legislative Power of the Republic, far from complying
with constitutional legality, respecting the Constitution and the prohibitions
to the powers by approving and ratifying through constitutional reform the
creation of these Employment and Economic Development Zones (ZEDE) and
incorporating them to the constitutional text and through the approval of the
Organic Law of the Employment and Economic Development Zones (ZEDE)
as well as any other regulations that exist and are derived from it, are null and
void, lacking legal validity, because their creation was made outside the
Constitution, without powers to create this type of ordinary or secondary laws
and violating or exceeding the formal and material limits imposed by the
constituent to the legislator and the constituted powers or powers of the State;
having a strict prohibition in Article 374 of the Constitution of the Republic,
not to reform Articles 294, 303, 304 and 329 and to approve said Organic Law
of the Zones of Employment and Economic Development (ZEDE), it
trespassed and violated the formal, procedural and material limits, of content,
such as the form of government and the national territory. Likewise, as in the
hierarchy of law, the constitutional reform or reform law, the Organic Law or
secondary or ordinary law have a lower rank of law than the original
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Constitution, especially in the face of the intangibility clauses or stone
articles, the Legislative Power of previous periods, by trespassing and
violating the limits mentioned in the preceding paragraph, produced to the
constitutional reform and to the Organic Law of the Employment and
Economic Development Zones (ZEDE) a nullity of constitutional origin, for
which reason its approval and ratification lacks legal validity, since it is
outside the Constitution of the Republic. Consequently, the Organic Law of
the Employment and Economic Development Zones (ZEDE) and all those
legal norms derived from the constitutional reform and said organic law, such
as other laws, regulations, resolutions, as well as any provision, contracts,
concessions or any regulation and/or decision, etc., related to the Employment
and Economic Development Zones (ZEDE) lack legal validity. Since no
authority has the authority to create this type of decision or secondary laws,
violating or going beyond the formal and material limits imposed by the
constituent to the powers of the State, which protect our national territory and
form of government, as well as material values that transcend the formal, such
as sovereignty and independence of the Honduran people. Because the
constitutional legality responds to values and principles that the constituent
power protects through these intangible or stony clauses, to maintain the
constitutional order, sovereignty and the democratic system.
CONSIDERING: That in accordance with articles 321, 323 and 374 of the
Constitution, this National Congress 2022-2026 does not recognize any
sentence, ruling or resolution of the Constitutional Chamber of the Supreme
Court of Justice and of the Supreme Court of Justice in full in favor of these
Employment and Economic Development Zones (ZEDE). Since, it is widely
known that any sentence or any judicial decision that violates the articles of
the Constitution lacks legal validity, since it has been made clear that the
constituted powers, among them, the Judicial Power does not have the power
to reform (via jurisprudence), modify or alter and violate the articles of our
Constitution (article 374 of the Constitution). Since the constituent power
imposed limits to the three branches of government, this includes the
Judiciary. Limits that the Constitutional Chamber of the Supreme Court of
Justice and the same Supreme Court of Justice when issuing sentences and
judicial decisions in favor of these Employment and Economic Development
Zones (ZEDE) also violated them in terms of the prohibition to reform, by any
other means, or in any way and in any case, the protected, stony or
unreformable articles, which affect, modify or alter the form of government
and the national territory of Honduras, article 374.
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WHEREAS: That the revocation of any provision, contract, concession etc.,
linked, issued or dictated in favor of the Employment and Economic
Development Zones (ZEDE) shall not generate indemnifications of any type,
to any natural person, to any company and to any investor. Since no natural
person, company or investor has the right to claim on an illicit business,
coming from this excessive violation to our Constitution, to the sovereignty
and dignity of all Hondurans. Even though Honduras endorses the principles
and practices of international law, Article 15 of the Constitution, no
international treaty or convention is above the Constitution, Article 17 of the
Constitution, nor is any Organic Law above the Constitution, Article 320 of
the Constitution. The Constitution is categorical in that, in order for a treaty
or international agreement that affects a constitutional provision, even worse,
affects and produces such a serious violation, as it is, in this case, the stony,
intangible or irreformable articles and thus the treaty becomes part of the
internal law of Honduras, that is to say, that it is mandatory for the State of
Honduras, One of them is that the international treaty must be approved by
the procedure that governs the constitutional reform and simultaneously the
constitutional article affected by the treaty must be modified in the same sense,
before it is ratified by the State of Honduras, article 17 of the Constitution.
However, everything was done with constitutional illegality or outside the
provisions of the Constitution. Since, on the one hand, the procedure to modify
the affected constitutional article was not carried out, which are the stone
articles, these, according to the Constitution, can only be modified by means
of a plebiscite or referendum or a National Constituent Assembly, and this was
not done. Another is to have the constitutional power to approve and ratify
said constitutional reform; which was not done, due to the constitutional
prohibition to the powers of the State to modify or alter the intangible or stony
articles , article 374 of the Constitution. On the contrary, the Legislative
Power of previous periods, when approving and ratifying the creation of these
Zones of Employment and Economic Development (ZEDE) and incorporating
them to the Constitution and approving this Organic Law of the Zones of
Employment and Economic Development (ZEDE), violated the formal
(procedural) and material (of content, which is serious) limits, as it is, the
form of government and the national territory.

WHEREAS: That due to this recognition made by the Constitution regarding
the separation and limits imposed by the constituent power to the constituted
power or powers of the State, where it is stated that the constitutional laws or
reform laws or constitutional reforms, this Organic Law of the Employment
and Economic Development Zones (ZEDE) as a secondary or ordinary law
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are under clear and precise limits (constitutional reform procedure and the
intangibility clauses) and, that these are not on the same level of the original
Constitution, it is considered that it is not only an attribution, faculty or power
of the Legislative Power, but also that it becomes an obligation for this power
of the State in accordance with its constitutional mandate, articles 205.1, 323,
374 of the Constitution, to repeal the Organic Law of the Employment and
Economic Development Zones (ZEDE) because it violates the formal or
material limits established in the Constitution, such as the intangibility,
irreformable or stony clauses.

WHEREAS: That this National Congress 2022-2026, will not allow the form
of government and the national territory of Honduras to be violated, affected,
injured, modified or altered, nor will it allow the sovereignty of the people to
be violated, through this Organic Law of the Employment and Economic
Development Zones (ZEDE) or ordinary or secondary law, which trespassed
the limits imposed by the constituent power in the Constitution to the
constituted powers or powers of the State, since, "to proceed otherwise would
mean to destroy the logic of the constitutional State, granting a legally limited
power, .... (...) ... the attributions of the sovereign power.".

Incidentally, after analyzing the above-transcribed recitative part of Legislative
Decree No. 33-2022, this high court of justice declares that it endorses all the concepts
set forth therein, considering that they accompany and complement the arguments
that support the present judgment.

6.6. Change of jurisprudence of the Supreme Court of Justice.

The Employment and Economic Development Zones or ZEDEs have as a precedent
what at the time was called the constitutional statute of the SPECIAL
DEVELOPMENT REGIONS (RED), better known as "model cities". The then
"model cities" were born with the constitutional reform to Articles 304 and 329 of the
Constitution of the Republic that were enacted by Legislative Decree No. 283-2010
published in La Gaceta number 32,443 of February fifteenth, two thousand eleven,
which was later ratified by Legislative Decree number 4-2011, published in La Gaceta
number 32,460 of March seventh, two thousand eleven. Likewise, against Legislative
Decree number 123-2011, published in La Gaceta number 32,601 of August twenty-
third, two thousand eleven, which contained the Constitutional Statute of the Special
Development Regions.>® All the previous Legislative Decrees that gave birth to the

58 The architect of these Legislative Decrees was the National Congress presided over by Juan Orlando
Hernandez Alvarado during the administration of President José Porfirio Lobo Sosa.
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"model cities", were declared unconstitutional by the plenary of the Supreme Court
of Justice, through sentence RI- CSJ-0769-2011 issued on October seventeenth, two
thousand twelve.>* It is worth noting that the declaration of unconstitutionality was
reason for the National Congress, in retaliation, to depose four magistrates of the
Constitutional Chamber (2009-2016).%° It is also noteworthy that the State of
Honduras was recently condemned by the Inter-American Court of Human Rights
due to the dismissal of the magistrates. 56] Again, guarantees of unconstitutionality
were presented against the now ZEDESs, but this time there was no opposition from
the Constitutional Chamber (2009-2016), formed by new magistrates, elected by the
National Congress to replace those who declared the unconstitutionality of the model
cities. The rulings that declared the unconstitutionalities are: a) RI-0030-2014 dated
May twenty-six, two thousand fourteen; b) RI-0174-2014 dated August twelve, two
thousand fourteen; ¢) RI-0179-2014 dated June ten, two thousand fourteen; and, d)
RI-0424-2014 issued on April twenty-nine, two thousand fourteen. It is worth
mentioning that all these rulings were issued by unanimous vote.”® The Supreme
Court of Justice then proceeds to refer to these jurisprudential precedents issued by
the Constitutional Chamber (2009-2016). To begin with, it must be pointed out that
none of these rulings are in accordance with the imperative and unavoidable
provisions of Articles 374 and 375 of the Constitution, both because of all that has
been previously stated and the comments detailed below.

6.6.1. The Constitutional Chamber (2009-2016) justifies sentence RI-0030-
2014 stating that the creation of the Employment and Economic Development
Zones obeys to:

% Since the judicial decision of the Constitutional Chamber did not obtain the unanimity required by the
Constitution, the matter was referred to the plenary of fifteen justices of the Supreme Court of Justice, who in
the end declared by majority vote the unconstitutionality of the aforementioned Legislative Decrees. Voting in
favor of the unconstitutionality were Justices José Tomas Arita Valle, Rosalinda Cruz Sequeira de Williams,
Raul Antonio Henriquez Interiano, Victor Manuel Martinez Silva, Rosa de Lourdes Paz Haslam, José Francisco
Ruiz Gaeckel, José Antonio Gutiérrez Navas, Jaco- bo Antonio Calix Vallecillo, Marco Vinicio Zuniga
Medrano, Gustavo Enrique Bustillo Palma, Edith Maria Lopez Rivera and Maria Luisa Ramos. Voting in favor
of the constitutionality of the Decrees were Justices Oscar Fernando Chinchilla Banegas and Jorge Alberto
Rivera Avilés, the latter being the President of the Supreme Court of Justice.

% The judges of the Constitutional Chamber who were removed on November eleventh, two thousand eleven,
are: José Francisco Ruiz Gacekel, Rosalinda Cruz Sequeira, José Antonio Gutiérrez Navas and Gustavo Enrique
Bustillo Palma. The only magistrate who was not removed was Oscar Fernando Chinchilla Bane- gas because
he voted in favor of the constitutionality of the challenged Decrees and who was later elected Attorney General
of the Republic, during the two presidential terms of Juan Orlando Hernandez.

% Justices Silvia Trinidad Santos Moncada (President) and Victor Manuel Lozano Urbina (Vice President)
voted. Victor Manuel Lozano Urbina. German Vicente Garcia Garcia. Jos¢ Elmer Lizardo Carranza. Lidia
Estela Cardona Padilla, all of them elected by the National Congress after having dismissed those who declared
the unconstitutionality of the model cities or networks.
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"... alleviate the precarious economic conditions in which the majority
of the Honduran people are struggling, with its creation our legislator
laudably intends that such zones be true poles of development by
attracting and investing both foreign and domestic capital in order to
provide a good part of our unemployed population, the opportunity to
have a decent job and thus improve their living conditions".

He then points out that he does not share the thesis that the constitutional
reforms submitted to scrutiny, are in violation of unreformable articles, in
relation to the territory he explains it in the paragraph transcribed below and
which is impossible to understand, as follows®’:

"...we understand that land tenure is defined as an important part of
the social, political and economic structures; which has a
multidimensional character, as social, technical, economic,
institutional, legal and political aspects come into play, which
undoubtedly must be taken into account; In this sense, we also
understand that the rules on land tenure define how land ownership
rights can be assigned within society, define how access to the rights
to use, control and transfer land is granted, as well as the relevant
responsibilities and limitations; all of which aspects are based on an
eminent dominion concept by the State, as an essential attribute of the
State;....".

Then, he points out that he does not consider that the amendment to article
329 of the Constitution is unconstitutional, since its text provides that the
National Congress, when approving the creation of the zones subject to special
regimes, must guarantee the provisions of:

"..articles 10, 11, 12, 13, 15 and 19 of the Constitution of the Republic
referring to the territory. These zomnes are subject to national
legislation in all matters related to sovereignty, application of justice,
national defense, foreign relations, electoral matters, issuance of
identity documents and passports”.

So this Court Supreme Court of Justice (2023-2030) when examining the
previous decision issued by the Constitutional Chamber (2009-2016), takes
into account in its analysis that the unconstitutionality reproached then, was

57 See recital 11 of the judgment.
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rejected at that time through a very simplistic argument, because it refuted the
reproach limiting itself to indicate that the questioned text is constitutional
because the same questioned text says so. The analysis of the Constitutional
Chamber (2009-2016), is not legally and constitutionally correct, instead of
remaining in the literal exposition of the regulation under scrutiny, it should
have transcended and overcome the merely formal; because in fact, had it
studied the material effects of the reformed text, it would have realized that,
although said text expressly consigns its respect to the Constitution,
sovereignty, national defense, etc., this is not true, as it was already extensively
analyzed with this judgment. That is to say, the fact that a norm states that it
is in accordance with the provisions of the Constitution of the Republic, does
not make it constitutional per se. In another aside, the Constitutional Chamber
(2009-2016) in the judgment issued in 2014, takes as justified the special tax
regime®® provided by the constitutional reform of Article 329, literally stating
the following®®:

"... such regulation is sufficiently clear as to the fiscal and financial
regime governing those special zones, a situation that is not contrary
to our fundamental norm, since we understand that such special fiscal
regime is granted by the derivative power that the Honduran people
have deposited in the National Congress of the Republic, more than
enough reason to estimate that the unconstitutionality invoked by the
appellant does not occur."

The Constitutional Chamber (2009-2016) in that judgement, made the mistake
(or abuse) of considering that the derived power or National Congress, is in a
superior hierarchical situation in relation to the Sovereign, who holds the
original power. It did not take into account that one of the most rigorous
manifestations of power is precisely the power to impose tax burdens; and that
this is one of the most significant elements of sovereignty. Therefore, such
provision is unconstitutional because it attempts against the sense of sovereign

%8 In addition, Article 4 of the secondary law contained in Legislative Decree No. 120-2013, which develops
the aforementioned zones, regulates the fiscal regime of the zones by providing that "The special fiscal regime
of the Employment and Economic Development Zones (ZEDE), authorizes them to create their own budget,
the right to collect and administer their taxes, to determine the rates they charge for the services they provide,
to enter into all types of agreements or contracts until the fulfillment of their objectives over time, even if it is
over several periods of government." And that in the same sense, Article 23 of the aforementioned law
establishes: "The Employment and Economic Development Zones (ZEDE), have an independent financial
regime, are authorized to use their financial income exclusively for their own purposes, and shall transfer
resources to the authorities of the rest of the country in the manner indicated in this law..."

%9 See recital 12 of the judgment.
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belonging of a territory, as a physical element where authority and control is
exercised, imposing, among others, the obligation to pay taxes. Subsequently,
the Constitutional Chamber (2009-2016) in recital 13 of the judgment issued
in 2014, ruled that the reform of the aforementioned articles, does not infringe
on national sovereignty by virtue of what is transcribed below:

"... it is pertinent to point out that political power in the framework of
a unified State, is exercised exclusively in a political community in the
framework of a territory. Thus we have that the State is organized in a

series of institutions or specialized organs to exercise such power,

which entails coercion, which is derived from the unified and superior
political power of the State".

From this rambling and unintelligible argument, it goes on to point out the
following, also worded in an equally incomprehensible manner; which in any
case, does not suffice to justify the fact that the National Congress supplanted
in the case under study, the power of the original Constituent:

"... the sovereignty of a State in the international sphere derives from
its independence, even though in an increasingly globalized and
interdependent world, defining the real scope of independence is more
difficult every day, but we must not forget that the very definition of
State is intimately linked to juridical independence; in its internal
dimension, it must be specified who exercises that sovereignty, a
situation that has been the subject of debate over the last two centuries,
but with the birth of democratic states, the idea of internal sovereignty
has been built on the basis that only the people as a whole expressed
the will of the nation, in other words, by subordinating the legitimacy
of state sovereignty to the predominance of social sovereignty, the
latter has been imposed as a central element of reference, legally such
situation in our case has resulted in the approval by our constituents
of the Constitution of the Republic, from which the legitimacy of the
constituted powers is derived and with it the concept of constituent
power has been built."

Finally, the Constitutional Chamber of that time, justifies the power to reform
the Constitution that the Legislative Power has; however, it purposely eludes
the existence of norms that are irreformable or stony. In the course of the
present judgment, arguments have been made that demonstrate that the content
of the reforms under study is unconstitutional, because it contravenes the
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protected content of article 374 of the Constitution. In recital 14 of the
judgment issued in 2014, the Constitutional Chamber (2009-2016) dismissed
the ground of unconstitutionality through which the violation of Article 374
of the Constitution of the Republic was denounced, for violating the form of
government. At that time the Constitutional Chamber merely argued the
following:

"... this Chamber considers that having each power of the State defined
the attributions that correspond to it, as well as having analyzed the
challenged constitutional reforms and the law that governs the ZEDE,
we do not find that the same are opposed to the form of government
established by our magna carta since precisely the referred zones have
as hierarchical regulations applicable in first place the Constitution of
the Republic, in second place the international treaties celebrated by
the State of Honduras as far as they are applicable; thirdly, the
Organic Law of the Employment and Economic Development Zones
(ZEDE),; fourthly, the laws indicated in the final provisions of the
referred law and finally, the internal regulations emanating from the
authorities of the referred zones."

With the above argumentation, the Constitutional Chamber (2009-2016),
flatly denies that a constitutional reform can contradict the Constitution itself,
which is possible, as already explained in this judgment. The Constitutional
Chamber (2009-2016), failed at that time, to question everything related to the
autonomy that the National Congress of that time, granted to investors over
the territories constituted in ZEDEs, allowing them to create and apply special
legal norms; and to judge the inhabitants of such zones in accordance, not to
Honduran laws, but to their own laws, including foreign ones; and, not even
according to our judicial system, but ad hoc systems, administered by judges
appointed by our Supreme Court of Justice, but chosen by the governments of
the ZEDEs. The Constitutional Chamber (2009-2016) formed by the new
magistrates, precisely the same ones who replaced those who were dismissed
for having declared the unconstitutionality of the "model cities", referred to
the ground of unconstitutionality consisting of the violation of norms of an
unreformable nature in a restrictive sense®® , stating that, upon confronting the

80 Referring to issues related to: (a) Freedom and equality before the law (Article 60); (b) Non-applicability of
laws and governmental provisions or of any other order, which regulate the exercise of the declarations, rights
and guarantees established in the Constitution, if they diminish, restrict or distort them (Article 64); (c) Right
to free movement (Article 81); (d) Right not to be expatriated (Article 102); and, e) The laws that regulate labor
relations are of public order, and imply the nullity of acts or agreements that imply the waiver, diminution or
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objective of the constitutional reforms, it observes that the challenged organic
law and which regulates the referred zones, establishes in its article 9 the
following:

"All persons in the Employment and Economic Development Zones
(ZEDE), are equal in rights and duties, without discrimination of any
nature, except for the provisions indicated in the Constitution of the
Republic or in the present Organic Law that reserve to Hondurans or
residents in the Employment and Economic Development Zones
(ZEDE)."

Therefore, in light of the foregoing, said Chamber (2009-2016) dismissed the
reproach of violation of the right to equality to which the citizens of this
country are entitled with the creation of the referred development zones.
Subsequently, the Constitutional Chamber (2009-2016) in the sentence
pronounced in 2014, in relation to the freedom of locomotion, ruled that there
is no violation of Article 81 of the Constitution of the Republic. It explained
this by pointing out that said right is contained in Article 13 of the Universal
Declaration of Human Rights, referring to four clearly differentiated and
complementary rights, such as:

"1) The right to free movement of nationals of a given State within its State
and of foreigners who are legally in the State.

2) The right of nationals of a State and aliens lawfully present therein to choose
their residence within the State.

3) The right to leave freely any State, including the State of which the citizen
1s a national.

4) The right to return to a State. This last right includes the right of return for
nationals and the right to re-immigration for resident aliens." Likewise,
said Chamber (2009-2016) explained that: "The formulation of the general
principle of free movement of persons has two distinct aspects:

a) The state or right to reside and move within the borders of a given
State; and,

restriction thereof (article 128); in relation to articles 1, 10 and 24 of the Universal Declaration of Human Rights,
and the provisions of articles 3, 14 and 26 of the International Covenant on Civil and Political Rights.
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b) The international one that refers to the right to leave a State of which
one is not a national, the right to return to it, or the right to seek
asylum.

To then point out that when contrasting the right to free movement and
residence, analyzed in the light of the Organic Law of the Zones of
Employment and Economic Development (ZEDE), it decides that said law
does not restrict the constitutional right mentioned because when a citizen
voluntarily decides to live in a ZEDE, it is unquestionable that for him,
specific conditions and limits are established, which are not given with respect
to those citizens who are outside the referred zones; And that such limits or
restrictions operate both for residents and non-residents, subject to the
Constitution and the laws in force, so that there is no violation of the
aforementioned guarantee.! Upon analyzing the reason for rejection
described ut supra, it is clear that it is not a response that satisfies the duty of
clear and sufficient motivation, since what the petitioner reproaches is the
inaccessibility of non-residents to the ZEDEs, pointing out that it is like
entering another country, since such zones are subject to other legislation and
authorities different from those of the rest of the country. This question was
not addressed by this high court of justice at that time, that is to say, it did not
give a timely response to the reproach. Also in that sentence, it was intended
to respond to the claim that the creation of the ZEDEs violates Article 102 of
the Constitution, which prohibits the expatriation or delivery of persons of
Honduran nationality to the authorities of a foreign state. At that time, the
Chamber (2009-2016), ruled that the arguments of the appellant were not
acceptable, since the ZEDEs do not constitute a foreign state and that the
territory occupied by the same cannot be considered as such, since it continues
to be an inalienable part of the national territory. Upon analyzing the issue
again, it is questioned that, on that occasion, this high court of justice did not
provide a satisfactory answer to the problem , by answering the matter taking
for granted an issue that raises more concerns and doubts than certainties and
assurances. That is to say, it responds under the affirmation that the territory
of the ZEDEs continues to be Honduran territory; but without addressing and
placating the doubts that exist as to whether said territories are beyond mere
formality under the real and material Honduran jurisdiction. The latter, as a
question well founded in the concrete fact of the almost absolute autonomy

b1 In reality, this section of the judgment is written in a rambling or incomprehensible manner, so it is
summarized here, in an attempt to capture its meaning and scope as best as possible.
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ceded in favor of the investors, who as already exposed before, would have
absolute freedom to legislate, appoint authorities, choose judges, impose
foreign systems of judgment and finally judge those who are in said territories
according to their own laws.

6.6.2. Ruling RI- 0174-2014, was issued by unanimous vote®? dismissing the
action of unconstitutionality. This judgment reproduces the content of
judgment RI-0030-2014 previously stated, inserting it from recital 65 to recital
16, to reiterate at the end its decision and confirming its arguments.5

6.6.3. Ruling RI-0179- 2014 issued on June tenth, two thousand fourteen® ,
again reiterates the decision and arguments of Ruling RI-0030-2014,
transcribing it as in the previous one.

6.7.4. Ruling RI-0424-2014 dated April twenty-ninth, two thousand fourteen
was declared inadmissible after considering that the citizens Jorge Nelson
Avila Gutiérrez and Edwin Antonio Sandoval Lagos, acting in their personal
capacity, did not comply with the provision established in numeral 5 of Article
79 of the Law on Constitutional Justice, which imposes on the appellant the
obligation to clearly and precisely indicate the direct, personal and legitimate
interest that motivates his action. Finally, the Supreme Court of Justice
concludes by pointing out that the present judgment constitutes by itself a
variation in the jurisprudential line that had been followed by this high court
of justice with the previous judgments: RI-0030-2014, RI-0174-2014, RI-

62 The decision was made by Justices Silvia Trinidad Santos Moncada (President). Victor Manuel Lozano
Urbina. German Vicente Garcia Garcia. José Elmer Lizardo Carranza. Lidia Estela Cardona Padilla.

83 Judgment dated August 12, 2014, handed down in the constitutional challenge brought by Nahum Efrain La-
lin Giiity for the ORGANIZACION FRATERNAL NEGRA NEGRA DE HONDURAS (OFRANEH); Bertha
Caceres for COPINH; Jessica Yamileth Trinidad for the RED DE DEFENSORAS DE DERECHOS
HUMANOS DE HONDURAS; Ana Suyapa Ortega for the MESA DE MUJERES PROGRESISTAS; Luis
Alberto Méndez for the PROYECTO CULTURAL Y POLITICO CASA DE LOS PUE- BLOS; Carmen
Gabriela Diaz Sanchez for the CENTRO DE DERECHOS DE MUIJERES; Kevin Armando Galo for the
FRENTE REVOLUCIONARIO AR- TISTICO CONTRACULTURAL; Donaldo Hernandez Palma for
CEHPRO- DEC; Denia Xiomara Mejia for INEHSCO; Fredin Funez for the PARTIDO SOCIALISTA DE LOS
TRABAJADORES; Juan Almendares for the COMITE HONDURENO ACCION POR LA PAZ; Lorena
Margarita Zelaya for INSURRECTAS AUTONOMAS; Sandra Marybel Sanchez and Oscar Tabora Leiva.
Action filed against Legislative Decree No. 236-2012 ratified with Decree No. 9-2013, as it creates the
Employment and Economic Development Zones, and Decree No. 120-2013, containing the Organic Law of the
Employment and Economic Development Zones, for violating articles 294, 303, 329 and 374 of the Constitution
of the Republic, the latter containing irreformable provisions such as those related to sovereignty, national
territory and the form of government.

8 This sentence dismisses the unconstitutionality action brought by Jari Dixon Herrera Hernandez, Juan Alberto
Barahona, Pedro Rafael Alegria Moncada, Darwin Enrique Barahona, Juan Alexander Barahona and Nelson
Enri- que Colindres, members of the FRENTE NACIONAL DE RESISTENCIA PO- PULAR (FNRP).
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0179-2014 and RI-0424-2014. The argumentation that explains the
jurisprudential change, is widely exposed in the part that bases the judgment
of this sentence, having to repair especially in the imposing and inescapable
character of article 375 constitutional in relation to article 374, having to be
taken in that sense this sentence, as the reestablishment ex officio of the rule
of our Constitution violated in its irreformable elements of territory and form
of government, with the creation of the Employment and Development Zones
or ZEDEs, through Legislative Decree no. 236-2012, which was ratified by
means of Decree No. 9-2013, both containing the reform to Articles 294, 303
and 329 of the Constitution of the Republic.

DISPOSITIVE PART OR RULING THEREFORE: The Supreme Court of Justice, as
final and definitive interpreter of the Constitution of the Republic, taking into account the
opinion of the Public Ministry, with the MAJORITY VOTE of the honorable magistrates:
Rebeca Lizette Raquel Obando (President), Milton Danilo Jiménez Puerto, Mario Rolando
Diaz Flores, Rubenia Esperanza Galeano Barralaga, Roy Pineda Castro, José Ricardo Pineda
Medina, Felipe René Speer Lainez and Aida Patricia Martinez Linares; casting their
individual vote the honorable magistrates: Gaudy Alejandra Bustillo Martinez, Anny Belinda
Ochoa Medrano, Odalis Aleyda N3jera Medina, Nelson Danilo Mairena Franco, Walter Raul
Miranda Sabio, Marvin Rigoberto Espinal Pinel and Luis Alonso Discua Cerrato, on behalf
of the State of Honduras and based on Articles 1, 2, 3,4, 9, 10, 11, 12, 13, 14, 19, 184, 185
303, 304, 304, 308, 313 No. 5, 316 No. 1, 321, 323, 323, 324, 325, 326, 327, 329, 374, and
375 of the Constitution of the Republic; 1, 3 No. 3, 4, 5, 8, 74, 75, 76, 77, 78, 79, 89 92 of
the Law on Constitutional Justice; and in order to maintain and reestablish the rule and
supremacy of this Constitution, in relation to the form of government and the sovereignty
exercised by the Honduran People over the absolute integrity of its territory, RULES:

1. Declaring BY IMPERATIVE AND INELUDIBLE MANDATE of Article 375 of the
Constitution of the Republic of Honduras, the total and original or ex tunc
unconstitutionality of Legislative Decree no. 236-2012 approved on January twenty-
third, two thousand thirteen by the National Congress of the Republic, and ratified by
Legislative Decree No. 9-2013, published in La Gaceta, Official Gazette of the
Republic of Honduras No. 33,080, dated March twentieth, two thousand thirteen, which
contains the amendment to Articles 294, 303 and 329 of the Constitution of the
Republic, by which the creation of the EMPLOYMENT AND DEVELOPMENT
ZONES (ZEDE) was authorized.

Are Zede’s Unconstitutional? Carlos Fortin

168



Journal of Special Jurisdictions

2. It is hereby declared BY IMPERATIVE AND INELUDIBLE MANDATE of Article
375 of the Constitution of the Republic of Honduras, the total and original or ex tunc
unconstitutionality of the following Legislative Decrees:

a) Legislative Decree No. 120-2013 containing the Organic Law of the Zones of
Employment and Economic Development (ZEDE), approved on June twelve, two
thousand thirteen by the honorable National Congress of the Republic of Honduras and
published in the Official Gazette La Gaceta No. 33,222 dated September six, 2013, by
the National Congress of the Republic of Honduras and published in the Official
Gazette No. 33,222 dated September six, 2013. 33,222 dated September six, two
thousand thirteen;

b) Legislative Decree No. 368-2013, published in La Gaceta, Diario Oficial de la
Reptiblica de Honduras No. 33,352 dated February eleven, two thousand fourteen,
containing the ratification of the appointment of the members of the Committee for the
Adoption of Best Practices (CAMP), which was appointed by Executive Agreement
No. 003-2014, approved on January 14, 2014 and published in the Official Gazette La
Gaceta No. 33,342 on January 30, 2014;

¢) Legislative Decree 153-2013, published in La Gaceta, Diario Oficial de la Reptblica de
Honduras No. 33,194 dated August five, two thousand thirteen, which contains the
Program for the establishment of the Employment and Economic Development Zones
(ZEDE);

d) Legislative Decree No. 32-2021, published in La Gaceta, Diario Oficial de la Republica
de Honduras No. 35,628 dated June fifteenth, two thousand twenty-one, related to the
tax levied on sales of goods and services that ZEDEs or companies make in the
Honduran market;

e) the amendment of Legislative Decree No. 32-2021, approved through Legislative
Decree No. 68-2021, published in La Gaceta, Official Gazette of the Republic of
Honduras No. 68-2021, published in La Gaceta, Official Gazette of the Republic of
Honduras No. 68-2021. 68-2021, published in La Gaceta, Diario Oficial de la Republica
de Honduras No. 35,699 dated August twenty-sixth, two thousand twenty-one;

f) and any other regulation or legal act related to the ZEDES that infringes on the
inescapable power.

Consequently:

1. For the maintenance of our national territory and the only form of government recognized
by our country, the Constitution of the Republic in the version compatible with the
perpetual, irreformable or stony subjects contained in article 374 of the Constitution is
reestablished and maintained in force. By virtue of which, the reforms of Articles 294, 303
and 329 of the Constitution of the Republic, declared unconstitutional by means of the
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present judgment, are null and void; being reestablished said articles to the literal version
that is in accordance with the constitutional order that was broken with the violation of
provisions whose irreformable content is only available exclusively and solely to the
Honduran People, as Constituent and original Power.

2. Articles 294, 303 and 329 of the Constitution of the Republic, are therefore as follows:

2.1. Article 294 of the Constitution provides®®:
"The national territory shall be divided into departments. Their creation and
limits shall be decreed by the National Congress. The departments shall be
divided into autonomous municipalities administered by corporations elected
by the people in accordance with the law."

2.2. Article 303 of the Constitution provides®®:
"The power to impart justice emanates from the people and is imparted free
of charge in the name of the State of Honduras, by independent magistrates
and judges, subject only to the Constitution and the laws. The Judicial Branch
is composed of a Supreme Court of Justice, the courts of appeals, the courts
and other agencies established by law. The power to impart justice in electoral
matters and citizen consultations corresponds to the Court of Electoral
Justice, created in this Constitution in the cases and with the limitations
established by law. In no trial shall there be more than two instances; the judge
or magistrate who has exercised jurisdiction in one of them, may not hear in
the other, nor in an extraordinary appeal in the same matter, without incurring
liability. Neither may spouses and relatives within the fourth degree of
consanguinity or second degree of affinity judge in the same case."

2.3. Article 329 of the Constitution provides®’:

8 Article 294 of the Constitution retains its original version, as established by the National Constituent
Assembly in Decree No. 131 of January 11, 1982, published in La Gaceta, Diario Oficial de la Republica No.
23,612 of January 20, 1982.

8 Article 303 of the Constitution is restored to the reforms in force which are: a) Legislative Decree No. 200-
2018 published in La Gaceta, Diario Oficial de la Republica de Honduras No.34,856 of Monday, January 28,
2019, ratified by Legislative Decree No. 2-2019, published in La Gaceta, Diario Oficial de la Republica de
Honduras No.34,864 of February 6, 2019 (subsequent to the reform declared unconstitutional by this judgment;
and, b) Legislative Decree No. 262-2000 published in La Gaceta, Diario Oficial de la Republica de Honduras
No0.29,414 of Monday, February 26, 2001, ratified by Legislative Decree No. 38-2001, published in La Gaceta,
Diario Oficial de la Republica de Honduras No.29,489 of Monday, May 29, 2001.

87 Article 329 of the Constitution is restored to the current reform contained in Legislative Decree No. 175-2004
published in La Gaceta, Diario Oficial de la Republica de Honduras No.30,586 of January 3, 2005, ratified by
Legislative Decree No. 373-2005, published in La Gaceta, Diario Oficial de la Republica de Honduras
No0.30,910 of January 24, 2006.
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"The State promotes comprehensive economic and social development, which
shall be subject to strategic planning. The law shall regulate the planning
system and process with the participation of the powers of the State and the
duly represented political, economic and social organizations. In order to
carry out the function of promoting economic and social development and to
complement the actions of the other agents of this development, the State, with
a medium and long term vision, shall design, in concert with Honduran
society, a plan containing the precise objectives and the means and
mechanisms to achieve them. The long and medium term development plans
shall include strategic policies and programs that guarantee the continuity of
their execution from their conception and approval until their conclusion. The
National Plan, the comprehensive development plans and the programs
incorporated therein shall be mandatory for successive governments."

3. Any internal or international provision that has had the purpose of creating the SPECIAL
DEVELOPMENT REGIONS (RED), better known as "model cities" and the
EMPLOYMENT AND ECONOMIC DEVELOPMENT ZONES (ZEDEs), is hereby
expelled from the national normative order.

4. The investment of the companies or enterprises constituted in good faith that were intended
to become employment and economic development zones, as well as their property,
acquired in good faith and in accordance with our laws and constitutional provisions, are
declared protected. Said companies or enterprises are subject to the regulations and legal
protection (security) in force at the time prior to the norms declared unconstitutional with
this ruling. Therefore, said companies and enterprises have at their disposal, all the
legislation and civil, mercantile, fiscal, administrative procedures, etc., to legalize and
regularize their condition, in order to continue operating in Honduras under the economic
regime constitutionally provided, as long as they have acted in good faith and their
business and transactions are transparent and lawful in accordance with national and
international legislation.

AND ORDERS:

1. That the present sentence number RI-CSJ-0738-2021, be notified and certified, declaring
the Decrees declared unconstitutional null and void and expelled from the normative order
of the Republic, as well as all legal regulations or of any other nature.

2. That the present sentence be published in La Gaceta, Official Gazette of the Republic of
Honduras, for the consequent legal effects.
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3. Considering that to date the order issued by this high court of justice has not been complied
with, the order issued in sentence RI- CSJ-0769-2011 is ratified, to publish it in La Gaceta,
Official Gazette of the Republic of Honduras, for the subsequent legal effects.

4. The Clerk's Office is ordered to proceed to file the present proceedings. Drafted by
permanent member Magistrate José Ricardo Pineda Medina.

NOTIFY. SIGNATURES AND SEAL. REBECA LIZETTE RAQUEL OBANDO,
PRESIDENT MAGISTRATE.- GAUDY ALEJANDRA BUSTILLO MARTINEZ,
MAGISTRATE.- MILTON DANILO La Gaceta JIMENEZ PUERTO, MAGISTRATE.-
MARIO ROLANDO DIAZ FLORES, MAGISTRATE.- ANNY BELINDA OCHOA
MEDRANO, MAGISTRATE. ODALIS ALEYDA NAJERA MEDINA, MAGISTRADA .-
RUBENIA ESPERANZA GALEANO BARRALAGA, MAGISTRADA.- NELSON
DANILO MAIRENA FRANCO, MAGISTRADO.- REBECA LIZETTE RAQUEL
OBANDO, FOR MAGISTRADO ROY PINEDA CASTRO. WALTER RAUL MIRANDA
SABIO, MAGISTRADO.- MARVIN RIGOBERTO ESPINAL PINEL, MAGISTRADO
INTEGRANTE.- FELIPE RENE SPEER LAINEZ, MAGISTRADO INTEGRANTE.- JOSE
RICARDO PINEDA MEDINA, MAGISTRADO INTEGRANTE.- LUIS ALONSO
DISCUA CERRATO, MAGISTRADO INTEGRANTE.- AIDA PATRICIA MARTINEZ
LINARES, MAGISTRADA INTEGRANTE. SIGNATURE AND SEAL. IRIS BERNARDA
CASTELLANOS ALVARADO, SECRETARY GENERAL".

And to be sent to the NATIONAL CONGRESS OF THE REPUBLIC OF
HONDURAS, this is hereby issued in the city of Tegucigalpa, municipality of the Central
District, on the twentieth day of the month of November of the year two thousand twenty-
four, certification of the Judgment issued by the Plenary of the Supreme Court of Justice
dated September twentieth of the year two thousand twenty-four, in the Appeal of
Unconstitutionality registered in this Court under number SCO-0738-2021.

CARLOS ALBERTO ALMENDAREZ CALIX
SECRETARY CONSTITUTIONAL CHAMBER
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